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      Year Case Filed: 
    
          2002
      



      Jurisdiction Level: 
    
          New York
      



      Case File Num: 
    
          00-472
      



      Defense Attorney: 
    
          Boeggman, George, Hodges & Corde, P.C. by Harold L. Moroknek
      



      Drafting Attorney: 
    
          Prior and Prior by Jonathan Follender
      

        
            Summary:
            
 In this case, the plaintiff brought her dog of nine years to a veterinarian and was given a prescription for an anti-inflammatory drug called Feldene to treat the dog’s condition.  After the dog died of renal failure complications, plaintiff discovered that the Feldene prescription was mislabeled by the pharmacist. The Supreme Court, Appellate Division for the Third Judicial Department held that the allegations in plaintiff’s verified complaint sufficiently allege defendant’s wanton and reckless disregard of plaintiff’s rights to survive a motion to dismiss.  Further, the court noted that while plaintiff did not appeal the dismissal of her cause of action for loss of companionship, the court made it clear that loss of companionship is not cognizable cause of action in the state of New York.
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          In this case, the plaintiff brought her dog of nine years to a veterinarian and was given a prescription for an anti-inflammatory drug called Feldene to treat the dog’s condition.     The prescription was filled at defendant-pharmacist’s pharmacy, where it was labeled, “1 pill twice daily.”     Plaintiff’s dog subsequently became ill and ultimately suffered renal damage that eventually led to its death.     Plaintiff discovered that the Feldene prescription was mislabeled by the pharmacist and should have been prescribed for one pill every other day.     Plaintiff then commenced an action including causes of action for consumer fraud, negligence, and loss of companionship and also sought punitive damages.

In the decision and order issued by the New York State Supreme Court in the County of Ulster, the court first determined whether the previous decision misapprehended the law or facts given in the case (a previous decision was issued by the court on April 17,2001).     In doing so, the court reaffirmed its decision stating that there is no cause of action for loss of companionship of the companion animal in this case.     As to damages, the court reiterated previous holdings that damages are limited to the pet’s fair market value, which is determined on a case-by-case basis (i.e., the value of a guide dog or one with special training as opposed to an older, untrained dog).     The court did leave open the ability of plaintiff’s to issue new interrogatories thereby denying defendant’s request for a protective order under New York law that would have precluded answering new disclosure devices.

The Supreme Court, Appellate Division for the Third Judicial Department considered the appeal by defendant-pharmacist that denied defendant’s motion for partial summary judgment as to the lower court’s failure to dismiss the punitive damages claim.     After reciting the pertinent facts, the court held that the allegations in plaintiff’s verified complaint sufficiently allege defendant’s wanton and reckless disregard of plaintiff’s rights to survive a motion to dismiss.     Further, the court noted that while plaintiff did not appeal the dismissal of her cause of action for loss of companionship, loss of companionship is not cognizable cause of action in the state of New York.     Thus, the Supreme Court erred in allowing plaintiff the opportunity to present such proof for the sake of damages calculations at the time of trial.

The amicus brief submitted by the Animal Legal Defense Fund explored the historical roots of loss of companionship actions, from the evolution of loss of consortium of a spouse (pointing out that wives were once legally recognized as a husband’s chattel much like companion animals today) to actions for the loss of a child in more recent times.     The brief further outlined the judicial and legislative attempts in recognizing the human-companion animal bond as well as the psychological data that support the existence of this familial bond.     In essence, the brief urged the New York state court to recognize a cause of action and concomitant damages for the plaintiff’s loss of companionship for her dog Emily in this case.

 

 

      

    

    

      
  

    
        Share
        |
        
        
        
        
    

    






    
    
    




    
            
        Full Site Search

              
  





    

            
                Main menu

    
  	Legal Topics	Topical Introductions
	Comparative Laws Across the U.S.
	U.S. Maps of Laws


	Search Materials
	Articles
	Frequently Asked Questions (FAQs)
	Donations




      
  
  
          
                  
            Topics          
                        
          
 - Any -
Animal Fighting
Animal Rights
Animal Welfare Act
Anti-Cruelty
APA
Australia
Barking Dogs
Biological Diversity
Breed Specific Legislation
Breeding or Puppy Mills
Case or Legislative Summary
Cat Issues or Feral Cats
Circus or Entertainment
CITES
Civil Rights or  Section 1983
Cockfighting
Custody of pet
Dangerous Animal
Dangerous Dog
Disability and Animals
Disaster Planning
Divorce or Custody
Docking or Cropping
Dogfighting
Domestic Violence
Due Process
Eagle Protection
Ecoterrorism or Agroterrorism
Endangered Species
Environmental
Equine Issues
Equine Liability
Euthanasia
Exotic Pets
Farming or Food Production
Fish and Wildlife Dept
Fur or Trapping
Genetic Engineering
Great Apes
Health
Historical
Hoarding
Horse Slaughter
Humane Slaughter
Hunter Harassment
Hunting Issues
Impound or Animal Control
Initiatives and Referendums
Invasive Species
Lacey Act
Landlord or Tenant
Leash Laws
Lien laws
Lost Pet
Marine Mammals
Migratory Bird
Municipal Ordinances
Nuisance
Number or pet restrictions
Pet Damages
Pet Sales
Pet waste
Possession of Wild Animal
Primate Issues
Rehabilitation, wildlife
Research Animals
Shooting of dog
Spay or Neuter
Standing
Trade
Transport/Vehicle
Veterinarian Issues
Wildlife
Wills and Trusts
Zoning
Zoos
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Chickens
Chimpanzee
Deer
Dogs
Dolphins
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Elephants or Ivory
Ferrets
Fish
Horses
Kangaroo
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