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'APPELLANT’S BRIEF

STATEMENT OF THE CASE

D Nature of the Case

: Th15 is an appeal from a Clrcult Court Judgment in thch the Tnal Court e : :

. Judge reversed his own de01s1on from the bench at tnal and later awarded Plamtlff-

Appellant’s only nommal compensat.ron for the death of thelr pet cat compamon ammal i e

, caused dlrectly by Defendant-Respondent’s neghgence but whlch then demed any
recovery for e1ther emotlonal dlstress or loss of compamonsh1p The apphcable portlon :
‘of the Judgment reads as follows | | = |
“l hat Plamtlff’s clalms for addmonal emotlonal dlstress and loss of

compamonshlp are hereby DENIED for the reasons stated in the Court"
letter of June 22, 2001.” (Page 2 of Judgment, Abstract item D

2) - Nature of the Judgment-
| A bench trial was held before the Court on March 5 2001. Although
Defendant-Respondent had part101pated earlier by ﬁhng a general denial answer and
testlfymg at arbitration, he did not appear or otherwise partmpate after appeal for de
novo bench trial before the Circuit Court. _

The facts were undisputed and the Court ruled Defendant’s negligence
was the direct cause of the death of Plaintiff-Appellant’s pet cat companion animal. The
Trial Court Judge irﬁtialiy ruled for Plaintiff-Appellants and found substantial damages
for both emotional distress and loss of companionship. Although nominal econornic
value compensation was awarded the tort claims for both emotional distress and loss of

companionship were then denied upon the grounds that Oregon law does not allow such




2

relief. It is the denial of these two tort claims by the Tri_él Court judge’s later letter,

emotional distress and loss of companionship, which Plaintiff-Appellants now appeal.

3) Statutory Basis of App’ ellate Jurisdiction

This appeal is before the Oregon Court of Appeals from the final Circuit

Court Judgment after trial by authority of ORS 19.205:.

4) Effective Appeal Date
The final judgment after tria] was entered July 5, 2001. This appeal was

timely filed on July 27, 2001 which is within thu'ty(30) days as required by |

ORS 19 255(1)>.
5) Question Presented

Did the Circuit Court trial Jjudge legally err by reversing it’s own dec1s1on
from the bench at trial and later ruling that Oregon tort law does not allow recovery for
either emotional distress or loss of companionship for witnessing the traumatic death of 2

companion animal that is directly caused by the negligence of Defendant-Respondent?

6) Summary of Argument

The Trial Court Judge got it right the first time when he ruled from the
bench that Defendant-Respondent’s negligence entitled Plaintiff-Appellants to recover
negligent tort damages for mental distress and loss of companionship for the i:raumatic

and violent death of theijr companion animal before theijr very eyes.



| ThlS Court has already recogmzed the recovery of compensatlon damages i ?
| for mental dlstress W1thout phys1ca1 lnjury when there is an 1ndependent basrs of l1ab111ty pa - 'Vt ? lfi
1n certam cases. These certam cases are a matter of pubhc pol1cy and mclude many non-'_“_, ‘ “ ik
+ ‘economic values that deﬁne one’s sense of self or “constltutlve” property nghts As long ey G __ ;
as these nghts are of sufﬁment 1mportance and not tnv1al the dangers of fnvolous Lok ({ i s ‘ f

lmgatlon and llvmg n an “eggshell soclety” can be avoxded

Neghgent tort recovery for the death of the compamon ammal m a fact ) Eay ‘i‘f- G
| s1tuat10n snch as th1s one meets the test , : _.: - S - : : G ‘ ‘; -_: ,F
7 Statement ofthe Facts b Tk e SR | e i : o
' ~ Bench tnal was held before the C1rcu1t Court on March 5 2001 Both . _’ : | j‘ !
Plaintiff- Appellants appeared testified and offered a total of mne(9) exlub1ts mcludmg . lv e |
aﬁ‘idawts of both Plamtlff -Appellants, all of whlch ‘were recelved (Transcnpt Index 2 e nin ., - f
P: 1) Defendant d1d not appear or otherwise participate after prewously ﬁhng an answer - | : ’ LJ
and testlfylng at an earlier arbitration (Transcnpt Page 2). B ‘
Plamtlff-Appellant Kristin Santose testlﬁed ﬁrst She isa professmnal pet
51tter and hasa personal companion animal, a cat named Ollie (Transcnpt P:4- 5)
Pursuant to her affidavit (Trial Ex. 1, Abstract Item 3)). Olhe was a spayed three-year
old cat. On F ebruary 17 2000, she saw two(2) loose pit bulls attack, chase and tear apart
Ollie before her eyes. Ms. Santose indicated she was full of terror, panic and
helplessness. The attack felt “like a knife enter my heart”. She cried “Oh Ollie”, felt a
weak heartbeat and rushed her to the vet. Ollie died in her arms after a last violent thrust
en route to the vet. (See letter, attached to Affidavit, Trial Exhibit 1 Abstract/Excerpt

item (3) herein)




The vmlent nature of this death is conﬁrmed by Tnal exh1b1ts 3 (Abstract g

: 1tem (5)) and 4 (Abstract item (6)) which detarl the extreme trauma and more
- 's1gmﬁcantly, that Ollie d1ed ina pamcked hyperadrenahzed state” Exh1b1t 4, Page 2
further conﬁrmed that all mjunes occurred pnor to death (Includmg skull fractures and

. actrve hemorrhagmg) Extreme pam also led to shock All these mgunes took place

when Olhe was consclous and pnor to ﬁnal cardlac arrest in Ms Santose s arms The

o photographs Exh1b1t 6 need no explanatlon and onglnals can be V1ewed 1n the tnal Courtf”

s ﬁle (All documents are enclosed as. Abstract 1tems (5) through (7) ) 'Ihe Afﬁdav1t

v testlmony is also summarized by Ms Santose s tnal testlmony on pages 5-10 of the 1

. lranscrlpt)

Kiristin Santose also testlfied that she had already taken Olhe s plcture to-

be on her Chnstmas Cards for year 2000, She proceeded to send out the cards but it was

quite. palnful to explain what happened to Ollie whenever a chent asked about her. (Trial L

transcript Page 13, See trial Exhibit 9, Abstract Number @ )

Ms. Santose said she missed Ollie every day and can’t face a number of
everyday places and events without feeling sadness for Oll1e Ms. Santose no longer
even “serves” pit bulls in her pet sitting busincss bccause of what “they” did to Ollle
(See Trial Transcript, pages 14-15).

Walter Lockett testified next (Begins, Trial Transcript, Page 16). He also
testified about the two(2) pit bulls attacking Ollie and identified them as “Pretty” and
“Pain” with Defendant-Respondent’s name and address on collar-ID tags ( Tnal
Transcript Page 18) Since the dogs were not “people-aggresswe” he took them to the

- Humane Society and was confronted by Defendant-Respondent in the parking lot. The




Defendant-Respondent Gary Hill, adnutted the p1t bulls were his and trled to take the ‘.
leashes from Walter Lockett (Tnal Transcnpt Page 20) Salem police arnved the _ S (
Humane Society kept the p1t bulls and Mr. Lockett conﬁrmed the next day with Dog
~Control ofﬁcers that Gary Hill is the true owner (Trial T ranscrrpt Page 22) Much of tlns
testlmony connectlng the p1t bulls to Defendant-Respondent also appears on page 3of i : g : |

 Walter Lockett’s Affidavit which is Trial Court Exhibit 2, Abstract Number (4) Atno . i ;“

; tlme did Defendant-Appellant apologrze or express remorse for what h1s dogs d1d to Oll1e e “ ‘ |
' ;‘ (Afﬁdawt Tnal Exhlblt 2 Page 3 Abstract Number (4) ) & :) Sl i | '_, | r
| | Damages were nevertheless calculated modestly Although Knstm |
Santose said Olhe was ¢ pnceless” the complaint requests only $10 000 00 for. emotlonal o
distress and “a dollara day” for each P1a1nt1ff Appellant for loss of compamonshrp
$8,700.00 total (Tnal Transcript, page 14, and trial court complaint) '
| The Trial Court J udge admitted “It’s a pretty egregious case” (Tnal
Transcnpt page 25) and that the aggravating circumstances resulted in considerable
emotional strains and stresses by the death of a close companion ammal that is literally
torn and killed before the owners eyes. (Trial Transcript Page 26)

The Trial Court judge initially agreed with, and recognized, Plaintiff-
Appellant’s tort claims and awarded $6.500.00 for negligent emotional distress and
$1.000.00 for loss of companionship (Trial Transcript, page 26-27) ‘
Some time after trial and before signing a final judgment consistent with

his trial Court ruling from the bench the trial court Judge later withdrew this decision and
issued a much different ruling by way of his letter of June 22,_ 2001.(See Abstract item(2)

In this letter and the subsequent judgment the Trial Court Judge ruled that Oregon tort




o law does not recogmze tort claims of the type Plamtlff Appellants seek and wh1ch were

. mtlallyawardedattnal R o LA " : e |

ASSIGNMENT OF ERROR SR R J;

The tnal Court erred by reversmg 1t’s own dec151on ﬁom the bench at tnal -‘;{
“ina later letter by rulmg that Oregon tort law does not prov1de compensatlon for : l" ‘
neghgent emotlonal d1$tress or loss of compamonsh1p for the traumatlc death of a

’compamonammalbeforetheownersowneyes | e « R Y

-A)» ~ Preservation of Error

At the close of trialthe Trial Court Judge ruled that Defendant- .. i T . ;
Respondent’s negligence in the control of his two(2) pit bulls was the d1rect cause of the e
death of Oll1e Plamt1ff Appellant’s cat before their very eyes He stated tlus was an
aggravated fact situation entltlmg Plaintiff. ~Appellant to compensatlon of the type
pleaded Negligent emotional dlstress and loss of compamonsh1p (Tnal Transcnpt pages ;
24-26) |

Prior to signing a final judgment a.ccordingly. the Trial Court Judge sent
Pla.ihtiff—Appellant’s attomey a detajled letter reversing this decision and stating:

“After announcing my 1mt1a1 decision on the record I withdrew it and

took this matter under advisement to further research the legal issues

raised . . .” (6/22/01 letter, page 1, item 2 of Abstract)

“Accordingly, Plaintiffs are not entitled, as a matter of law, to recover

damages for emotional distress as a result of Defendant’s negligence as

alleged and proved in this case.” (6/22/01 letter, page 2 item (2) of
Abstract)




"‘_Similarly, W1th respect to the loss of compamonshlp claJm, there isno.
statutory or common law right to the recovery of emotional damages for

the loss of compamonshlp of domestlc animals.” (6/22/01 letter, pages 2- ot

3, 1tem (2) of Abstract)

{ ‘B)' ‘Standar'dofReview

The Tnal Court s conclus1on that Oregon s neghgent tort law absolutely

‘ pI‘OhlbltS emot10na1 d1stress and loss of compamonshlp cla1ms desplte undlsputed and v

: aggravated neghgence is an error of law on 1t’s face and no factual issues are mvolved

g See Me er’ v‘ 4

-D Insulauon Com "an Inc

-

is d1scussed extens1vely in Plamtlff Appella.nt’s argument set forth below
| | ARGUMENT
The Trial Court Judge got it right at trial when hestated?

“Under our system of justice, the best we can do in these kinds of -

circumstances is to make an award that, really, goes towards compensating:

you folks for your loss. And I'm going to do that in this case.” (Trial
Transcript, Page 26)

It was almost three(3) months later when he reversed himself and :
determmed that Oregon tort law did not allow recovery for emouonal distress and loss of
| compamonsh1p ofa compamon animal that suffers a violent and traumatic death before
the owner’s own eyes. |

In Meyer v. 4-D Insulation Co.. Inc., 60 Or.App. 70, 652 P2d 852, (1982),

this very Court determined that recovery of damages for negligently caused mental
distress is recoverable absent physical injury to Plaintiff where there is an independent
basis of liability in certain cases.

This Court admitted the type of case which so qualifies is a public policy

matter;

60 OrApp 70,652 P2d 852 (1982), which -0




| i “Rather, 1t is the kmd of mterest 1nvaded that asa pohcy matter is

 believed to be of sufficient i Importance to merit protectlon form emottonal
* impact that 1s critical.” (At page 74) & :

’,'Agd.'..

‘ “Extensmn of the nght to Iecover damages for mental dlstress in a glven
- case is bas1cally a pohcy dec1s1on ? (At page 79) ' ; :

In cmng Justice Lmde s reasomng, the Court went even further in M.eyer Sah

p a, and stated the cases wh1ch meet tlus pubhc pohcy mclude

. “Such noneconomlc values as personal assoclatlon love of a place and

 pridein one’s work that. add up to one S sense of 1dent1ty 2 (At page 77- :
78) S

These pohcy standards prevent the ﬂoodgates of l1t1gatmn that would

occur if we hved in an “eggshell soc1ety” In Meyer, supra, Justlce Rossman in h1s o :
dlsscnt stated :

“I agree with the majority’s statement that damages for mental dlstress are
inappropriate in cases not “involving an interference with the person . S
beyond the inconvenience and distress always resultmg from interference - .
with property.” However, the policy underlying that principle is served 1 L
simply by requiring that the mental distress alleged is seriousandnot
trivial. (At Page 85, Emphas1s added) .

The traumatlc and violent death of a compamon ammal before the owner’s

own eyes should be one of those cases and of a type of personal interest mvaded that

- meets this Court’s own qualifying test as summarized i in Mejger= supra.

The psychologlcal unportance of companion ammals In modern soclety 18

being recognized more and more. Most recently in Oregon two(2) excellent law rev1ew

articles were published on this very subject:




. NW School of Law Lewis& Clark, Volume 4, P:33 et.seq., Steven,M. Wise' ( 1998), Law | : e

o Professor Steven M Wlse refers to the wrong as an 1nvasmn of the Plalntlft’s e

- Professor Wlse even dlSCl.lSSCS Mezer, supra, asa leadmg case Wthh sets forth this legal )

w concept

constltutlve” propcrty nghts-those that are bound up in one s own sense of self.

= NW School of Law Lewrs & Clark Volume 7 Page 45 et. seq multlple authors (2001)»1‘_2‘ e

: psycholog1cal/soc1al beneﬁts and the changes in public pol1cy wh10h are resultmg (The

rthe muluple authors outlme the mcreased soclal and psychologlcal roles compamon ]

ammals have in modern soclety These 1nclude the human/compamon ammal bond, the E o ' e

artrcle includes many case citations from other Junsdlcnons )

Fmally, Chapter 4 Section 1, Pages 175-204, in a recently pubhshed law | '
school hornbook, Ammal Animal Law, Carollna Acadermc Press, (2000) also deal with the |
evolvmg neghgent tort for the death of a companion animal.

The distinction of this case from all the law rev1ew and hornbook citations
is that the fact situation in this case is the most aggravated and worst ofall. Ms. Santose
and Mr. Lockett witnessed the tragic, traumatic and violent death of Ollie before their
0wn eyes—in all cascs cited by these reference materials the owners did not actually see
their companion animal’s violent death and yet the authors still argue for tort recovery.

In summary, this Court should at least hold that wrtnessmg the violent

death of their compamon animal is of such i Importance and of such interest to society as a




10
| matter of pohcy that it meets the test set out in Meyer, supra, and should be allowed
accordmgly - | o

CONCLUSION '

For the reasons stated in ﬂns bnef the ongmal declslon of the Trial Court

‘Judge should be remstated Oregon tort law should support these types of tort clalms in ‘- -

e at least extreme or aggravated cases such as actually wﬂnessmg the wolent death of a |

s : B ,compamon ammal Th1s is one of those cases wh1ch meets the,test

Respectfully submltted gt

Jame Afee, P.C.
Attorfiey for Plamtlff “Appellants

(Walter Lockett/Knstm Santose
- OSB NO 79308 .
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