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In the last several decades, animal agriculture has
experienced a dramatic shift in production methods, from family
farms to concentrated industrial operations, with societal
consequences comparable to the Industrial Revolution of the
nineteenth century. The new confinement operations raise
significant moral questions regarding the humane treatment of
animals subject to modern methods that emphasize economics
over animal welfare.  The success of the animal welfare
movement, however, hinges on whether society will adopt
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regulations, based on moral considerations, that are directly
opposed to its economic self-interest. The situation is remarkably
similar to the plight of child laborers caught in the
transformation of manufacturing methods during the Industrial
Revolution. This article uses the history of child labor reform to
construct a model for how society enacts protections for
politically powerless groups, such as children and animals.
Using the insights of new social movement theory, the article
concludes that animal welfare reform will require a complex
mixture of resources, including the difficult task of norm
development. While the path to such reform is long, the child
labor history shows that success is possible.
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How does a man rest at night knowing that in this strawless
dungeon of pens are all of these living creatures under his care,
never leaving except to die, hardly able to turn or lie down,
horror-stricken by every opening of the door, biting and fighting
and going mad?

Matthew Scully, Dominion 2002

Children of all ages, down to three and four, were found in the
hardest and most painful labor, while babes of six were
commonly found in large numbers in many factories. Labor from
twelve to thirteen and often sixteen hours a day was the rule.
Children had not a moment free, save to snatch a hasty meal or
sleep as best they could. From earliest youth they worked to a
point of extreme exhaustion, without open-air exercise, or any
enjoyment whatever, but grew up, if they survived at all, weak,
bloodless, miserable, and in many cases deformed cripples, and
victims of almost every disease.

William F. Willoughby, Child Labor 1890

Introduction

The animal welfare movement paints a chilling picture of
helpless creatures caught in the machinery of agriculture’s
industrialization, victims of a relentless economic revolution that
results in deteriorating confinement conditions in pursuit of the
cheapest production costs. Corporate owners defend against cries for
government control by invoking free market principles and stoking
fears of economic disaster due to foreign competition. The animals
themselves, of course, have no voice in the political system that will
decide their fate; instead, their case must be made by proxy, through
reformers typically motivated by ideology rather than economic self-
interest.

We have been down this road before. As the above excerpts
starkly remind us, the last wave of industrialization resulted in the
increasing abuse of another powerless group - children. In nineteenth
century Britain, many thousands of pre-teen children worked at hard
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labor in factories, mills, and coal mines.! Even younger children were
not spared: in 1851, census figures showed that 49,000 British children
between the ages of 5 and 9 were employed. As historian E.P.
Thompson put it, “the exploitation of little children [during the
Industrial Revolution] was one of the most shameful events of our
history.”? Reform came slowly, proceeding incrementally over three-
quarters of a century. In the end, however, child labor in the
industrialized world has been largely eradicated, although it remains
an intractable problem in lesser developed countries.3

The abuse of child laborers during the Industrial Revolution is
strikingly similar to the animal welfare concerns arising from what may
be called the "Industrialized Agricultural Revolution," a term I use to
refer to the increasing dominance of concentrated, corporate agriculture
in the late twentieth century.* Like children in the 1800s, animals

1 Because Britain was the first industrialized country to go through the
cycle of exploitation and reform, this paper will focus on British labor history.
However, it should be noted that the United States experienced similar child labor
abuses and a similar progression of reform, although legislative efforts occurred in the
first instance primarily at the state rather than federal level, which complicates the
inquiry. See infra notes 212-18.

2 E.P. THOMPSON, THE MAKING OF THE ENGLISH WORKING CLASS 384
(Penguin 1968) (1963). Peter Kirby suggests that earlier historians such as Thompson
were excessively “pessimistic” about child labor. Modern historians, according to
Kirby, believe that “the very coherence of family life often depended on the economic
contributions of children.” PETER KIRBY, CHILD LABOUR IN BRITAIN, 1750-1890 2-3
(2003). Yet, his statistics show that thousands of children were employed in extremely
demanding jobs, for long hours, at low pay. The fact that a family’s finances required
their labor does not make this picture any prettier or less shameful.

3 Some modern economists argue that at least some child labor is on
balance beneficial and that the alternatives to working may be worse for many. See,
e.g., S. L. Bachman, A New Economics of Child Labor: Searching for Answers Behind the
Headlines, 53 J. OF INT'L AFF. 545 (2000). This article does not attempt to resolve that
debate.

4 See Jodi Soyars Windham, Putting Your Money Where Your Mouth Is:
Perverse Food Subsidies, Social Responsibility & the 2007 Farm Bill, 31 ENVIRONS 1, 9-10
(Fall 2007) (describing dominance of industrialized agriculture); Neil D. Hamilton, The
Way Ahead: Reaping What We Have Sown: Public Policy Consequences of Agricultural
Industrialization and the Legal Implications of a Changing Production System, 45 DRAKE L.
REV. 289, 292 (1997); Darian M. Ibrahim, A Return to Descartes: Property, Profit, and the
Corporate Ownership of Animals, 70 LAW & CONTEMP. PROBS. 89, 93-97 (2007) (describing
vertical and horizontal integration in agriculture). The more general term
“agricultural revolution” has been used in a variety of contexts, to refer to the
Neolithic agrarian revolution and the British agricultural revolution of the 18% and
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caught in the agricultural revolution have been subjected to worsening
conditions due to the economic pressures of industrial concentration.
Moreover, animals are powerless, in the sense of having no real choice
in whether to accept the conditions of their confinement, just as
children were unable to reject the conditions of their employment.
Neither group can seek reform directly, because they have no direct
access to the political system. Neither group is able to effectively
organize and protest the conditions of their confinement/employment.
And both groups have been the beneficiaries of a reform movement
based largely on moral concerns.

Studying the history of child labor reform, therefore, allows us to
develop a working model of how powerless groups obtain protection in
our society, which should inform current efforts to protect animals
from the abuses of increasingly industrialized agriculture. Remarkably,
legal scholars traditionally pay little attention to the process of how law
is made, or how reform may be achieved, preferring instead to examine
the effectiveness of laws after they are enacted.> In the animal welfare
context, there are numerous articles detailing what reforms should be
enacted, ¢ but virtually nothing regarding how those reforms may be
accomplished. Yet, many lawyers are engaged in precisely this type of
social reform work and require better tools to accomplish the task more
effectively. This article begins the process of understanding how social
reform may be effected in the area of animal welfare.

The model presented here may in fact challenge those theories of
political economy that suggest that the powerless do not obtain rights

19t centuries, among others. See generally PETER BELLWOOD, FIRST FARMERS: THE
ORIGINS OF AGRICULTURAL SOCIETIES (2005); MARK OVERTON, AGRICULTURAL
REVOLUTION IN ENGLAND: THE TRANSFORMATION OF THE AGRARIAN ECONOMY 1500-
1850 (1996).

5  Edward L. Rubin, Passing Through the Door: Social Movement Literature and
Legal Scholarship, 150 U. PA. L. Rev. 1, 1-84 (2001) (“Social scientists do not involve
themselves in the technical, seemingly arcane details of legal doctrine, legislative
drafting, or administrative rulemaking. And legal scholars do not venture into the
chaotic, empirical world of mobilization, recruitment, political strategy, and
organizational behavior.”).

6 See, e.g., Amy Mosel, Comment, What About Wilbur? Proposing a Federal
Statute to Provide Minimum Humane Living Conditions for Farm Animals Raised for Food
Production, 27 U. DAYTON L. REV. 133, 138-144 (2001) (describing failure of current law
to protect animals in agriculture and proposing reform); Gaverick Matheny & Cheryl
Leahy, Farm-Animal Welfare, Legislation, and Trade, 70 LAW & CONTEMP. PROBS. 325,
343-58 (2007).
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or protection unless it becomes expedient for those in power.” Some
theorists posit, for example, that civil rights for minorities were enacted
only when dominant business interests desired a greater labor force or
when increasing civil unrest threatened economic stability and
decreased a nation’s stature with trading partners® Moreover,
minority groups were not truly powerless; they did have the ability to
organize, demonstrate, strike, and (eventually) vote. If this model is
correct, the prospect for animal welfare reform, based solely on moral
concerns, seems unlikely, if not impossible. Yet, these political
economy theories cannot explain how powerless groups sometimes do
obtain legal protection, even when reform runs counter to the economic
interests of those in power.

This paper defines “powerless” to mean those who are without a
voice in, or ability to influence, the political process except by proxy
(that is, someone who will act on their behalf for altruistic reasons).
Slaves do not precisely fit this definition, although they come close.
While slaves did not have a direct voice in the political system, they did
have the ability to speak, escape, organize and rebel, which may have
influenced the path of reform. Endangered species, or wildlife in
general, fit the definition of powerless, because they depend for their
protection entirely on those willing to act on their behalf and have,
literally, no voice in the political process. Domestic livestock meet this
definition as well; they are below the rank of slaves in terms of their
ability even to influence the conditions of their confinement. Children
also can be defined as powerless; they have no vote or financial
resources to influence politicians and lack the skills necessary to
organize to pressure those in power for political change.

Nevertheless, despite their lack of power, each of these groups --
except for domestic livestock -- has eventually obtained significant legal
protection. Through an abolition campaign arising out of moral
indignation, slavery has been outlawed (although not eradicated) in all
modern civilized societies, despite its apparent economic benefits to
those in power.” At great cost to economic interests, most democratic

7 See infra, Section L.

8 Anton D. Lowenberg, Why South Africa’s Apartheid Economy Failed, 15
CONTEMPORARY ECON. POLICY 62 (1997).

9  ADAM HOCHSCHILD, BURY THE CHAINS: PROPHETS AND REBELS IN THE
FIGHT TO FREE AN EMPIRE’'S SLAVES 5 (2005) (describing abolitionist movement as “the
first time a large number of people became outraged, and stayed outraged for many
years, over someone else’s rights”) (emphasis in original). Slavery in a wide variety of
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societies have enacted significant, stringent legislation to protect
endangered wildlife from extinction and have entered into
international treaties for the same purpose.l® Most countries have also
enacted legislation to protect children from abuse in the home and at
work, although child labor remains an enormous problem in many less-
developed countries.!!

The process through which the powerless gain legal protection
follows a remarkably consistent path, exemplified by the story of child
labor reform. In the industrial revolution, British children were swept
into the labor pool and subjected to horrifying work conditions as
competitive forces pushed factories to test the limits of human
endurance. Despite the powerless position of these child laborers, the
British Parliament gradually responded with regulations designed to
alleviate these conditions. The history of child labor regulation
provides striking parallels to the industrialization of agriculture and
the resulting deterioration of animal welfare. If we can use that history
to develop a model of how powerless groups gain protection, it may
help us predict and influence the course of animal welfare regulation
and other environmental protections.

This article will examine the history of child labor regulation in
Britain in order to develop a model of political economy that explains
how powerless groups obtain legislative protection. Throughout the
analysis, I will compare the trajectory of child labor reform with events
in the animal welfare context!? to determine the accuracy of the model

forms persists in the modern world, despite its illegality. U.S. DEP'T OF STATE,
TRAFFICKING IN PERSONS REPORT 2010, http://www.state.gov/documents/
organization/142979.pdf.

10 See Convention on Int’l Trade in Endangered Species of Wild Fauna and
Flora, Mar. 23, 1973, 999 U.N.T.S. 243; Int'l Union for Conservation of Nature and
Natural Resources, The IUCN Red List of Threatened Species,
http:/ /www.iucnredlist.org.

11 See 18t Int’'l Conference of Labour Statisticians, Report III — Child Labour
Statistics, Geneva, Switz., Dec. 5, 2008.

12 I focus on the treatment of animals in industrialized agriculture, because
that context provides the closest analogy to child labor. In so doing, I do not make
any judgments about animal rights vs. animal welfare, or the proper extent or content
of regulation, and I do not minimize the myriad other concerns of animal advocates.
See, e.g., Neil D. Hamilton, One Bad Day: Thoughts on the Difference Between Animal
Rights and Animal Welfare, 106 MICH. L. REV. FIRST IMPRESSIONS 138 (2008); Gary L.
Francione, Reflections on Animals, Property, and the Law and Rain Without Thunder,
70 LAW & CONTEMP. PROBS. 9, 10-11 (2007) (discussing differences in animal rights and
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and suggest how modern societal developments may affect the
analysis. This article focuses primarily on how legal reform, mainly in
the form of legislative action, may be achieved, although it recognizes
that significant and possibly even more important change may occur
outside that context. For example, legal reform may include judicially
recognized rights (common law)!® or even constitutional changes,4
which may go beyond those achieved in the legislature. Moreover, the
development of new ethical boundaries may reinforce and even
transcend legal reform, finding concrete expression in powerful ways,
such as consumer action forcing changes in company practices.!?

The process of legislative reform proceeds in recognizable
stages, although the stages may overlap. In the first stage, the need for
protection of powerless groups arises when conditions begin to
significantly deteriorate due to the economic pressures of market
industrialization (“competitive deterioration”). The article explores the
similarities in this competitive deterioration in the industrial and
agricultural revolutions. In both situations, industrialists initially use
free market ideology to tamp down protests and reform efforts.

In the second stage, however, pressure for reform grows as a
new ethical/moral imperative develops. How such ethical change
occurs is a complex subject, explored in great volumes of social science
literature. This article uses the insights of new social movement theory
to trace the development of a new norm to the combined influence of
popular culture, triggering events, and the leadership of important
historical figures. The new ethical imperative, however, must be
coupled with the formation of an adequate interest group structure to
achieve effective political pressure. In addition, progressive theorists
help by articulating the language and philosophy necessary to counter

animal welfare agendas). Rather, my inquiry is this: if one accepts that animals are
being mistreated by humans to further economic ends, how might reform be
achieved?

13 See Paul Schiff Berman, An Observation and a Strange But True "Tale": What
Might the Historical Trials of Animals Tell Us About the Transformative Potential of Law in
American Culture?, 52 HASTINGS L.J. 123, 144-45 (2000) (describing courts' function of
providing forum for competing narratives to facilitate changes in social norms).

14 Gee Kate M. Nattrass, Comment, "...Und die Tiere": Constitutional
Protection for Germany's Animals, 10 ANIMAL L. 283 (2004) (discussing implications of
Germany's constitutional amendment adding language protecting animals).

15 See, e.g., ROBERT C. ELLICKSON, ORDER WITHOUT LAW: HOW NEIGHBORS
SETTLE DISPUTES (1991).
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free-market arguments. Finally, changes in the economic equation may
be achieved by consumer action (boycotts, e.g.) and impact litigation,
adding to the pressure for reform. Marshalling whatever economic
forces may benefit by reform legislation may be crucial to significant
reform.

Even after the initial legislative protection is achieved, however,
the history of child labor reform reveals that the battle is far from over.
In the final stage of the reform model, reformers must deal with the
backlash from those economic interests threatened by change. In this
stage, reformers must counter efforts to weaken legislation through
exceptions or loopholes (by legislative amendment or administrative
interpretation) or by the failure to provide funds for adequate
enforcement. Even when effective domestic protection is achieved, the
tendency to export the problem to foreign competitors shifts the reform
effort to the international level, through treaties and trade restrictions.
While the economic pressures for deterioration remain, the model has
no true termination point - only a final stage of monitoring that
effectively lasts forever, much like a cancer in remission.

The model, which is set out in graphical form at the end of this
article, illustrates that reform in the case of powerless groups is never
easy and never quick. Child labor reform efforts began in the early
1800s, but stretched over three-quarters of a century before effective
domestic reform was achieved and the problem persists at the
international level despite two centuries of effort. Yet, despite the
obstacles, success did occur at the domestic level and progress is being
made internationally. Thus, the history of child labor reform provides
some useful lessons for modern reform efforts on behalf of animals.1®

16 In constructing this reform model, I am mindful of Peter Schuck's
observations:

Ambitious, broad-ranging theories about large social phenomena
inevitably invite disappointment and disagreement. Creative,
useful theory-building in social science demands radical
simplification; realities must be stripped of their complexity.
Finding the appropriate level of factual detail is one of the
theorist's most difficult challenges. It is almost always possible to
say of such theories, therefore, that they overgeneralize,
overlooking important contextual details that render their
hypotheses contingently, rather than universally, true.
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I. Theories of Political Economy

This article attempts to develop a model for how legislative
reform on behalf of powerless groups, such as animals, may be
achieved, primarily through an examination of the history of child
labor reform. It will be helpful, therefore, to view this historical
evidence through the lens (or lenses) of political science theories
concerning how legislatures behave. This inquiry does not require us
to adopt a universally descriptive theory of political economy; instead,
each theory may add something to our understanding of the historical
data and our ability to construct a predictive model. Because both
animal welfare reform and child labor reform spring from moral
grounds, we must first confront the debate within social science theory
as to the role of altruistic motivations in political behavior.

A. Pluralist, Public Choice and Civic Republican Theory

Traditional political science analysis begins with the pluralist
view of the political process, which sees competing interest groups,
none of whom command a majority, making law through a dynamic
process requiring factions with distinct agendas to form coalitions to
achieve legislative goals.l” Because each person may identify with a
diverse set of groups, no monolithic power structure can develop. In
the child labor situation, pluralist theorists would emphasize that
reform was achieved only when labor unions, representing the
unemployment concerns of employed adults, joined with religious
groups and others who sought reform based on moral concerns. The
traditional pluralist view, however, tended to view the formation and

Peter H. Schuck, The Politics of Economic Growth, 2 YALE L. & POL'Y REV. 359, 367 (1984)
(review essay). Thus, I recognize that for purposes of this article the complex history
of child labor, abolition, and animal welfare reforms have been "stripped of their
complexity" to allow some useful generalizations to be made.

7 William J. Chambliss, On Lawmaking, in MAKING LAW: THE STATE, THE
LAW, AND STRUCTURAL CONTRADICTIONS 4 (William ] Chambliss & Marjorie S. Zatz
eds., 1993); Schuck, supra note 16, at 360-62; DANIEL A. FARBER & PHILIP P. FRICKEY,
LAW AND PUBLIC CHOICE: A CRITICAL INTRODUCTION 13-14 (1991).

10
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operation of interest groups as a relatively "open, unimpeded process,"
which would naturally lead to "socially desirable equilibria."18

Critiques of the pluralist vision focused on the skewed nature of
this process. For example, scholars noted that, far from a freely
available legislative market, interest group politics was skewed toward
"narrow economic interests."” One branch of this approach produced
instrumental ruling class theory, which posits that dominant class
interests are behind changes in legislation.?0 Legislation often may
placate minority groups while still serving the interests of the power
elite. For example, revisionist historian Gabriel Kolko suggested that
sanitary measures in the meat-packing industry came about not
because of concern for health, but because larger firms believed that the
cost of increased regulation would give them a competitive advantage
over smaller firms?! Many environmental laws could be analyzed
similarly; larger firms had the ability to install expensive pollution
control equipment and pass those costs on to consumers, while smaller
firms did not.2?2 To the extent that morality comes into the equation, it
is typically seen as merely justifying the economic exploitations of the
ruling class. The working class is of course not powerless in this
equation, because it has the ability to protest, strike, and otherwise gum
up the machinery of the ruling class.?3

More broadly, public choice theorists conclude that most
legislation results from the rent-seeking efforts of well-organized
interest groups.?* All of the participants in the legislative process,

18 Schuck, supra note 16, at 360.

19 Farber & Frickey, supra note 17, at 19 (noting that "[t]here are few
lobbyists for consumers, but many for producers").

20 Chambliss, supra note 17, at 4-5.

21 GABRIEL KOLKO, THE TRIUMPH OF CONSERVATISM: A RE-INTERPRETATION OF
AMERICAN HISTORY (1963).

22 See Chambliss, supra note 17, at 20 (law may be "used as a subtle means of
increasing monopoly by creating law which gives an advantage to the largest firms in
a particular industry"). Similarly, in legal scholarship, “[p]ublic choice theorists trace
most or all regulation to rent-seeking, arguing that any ostensibly public-regarding
regulation that does emerge must have been designed to favor rent-seeking
concentrated interests, such as subgroups of the regulated industry attempting to
burden their rivals.” Jonathan Baert Weiner, On the Political Economy of Global
Environmental Regulation, 87 GEO. L.]. 749, 754-55 (1999).

2 Chambliss & Zatz, supra note 17, at 20.

2 Weiner, supra note 22, at 754-55 (“Public choice theorists trace most or all
regulation to rent-seeking, arguing that any ostensibly public-regarding regulation

11
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including special interest groups, lobbyists, and legislators, are
presumed to be "rational self-interest maximizers."? Thus, individuals
will actively pursue legislative goals only when the benefits to them
exceed the costs of doing s0.26 Mancur Olson’s work on rational choice
posited that ordinary citizens seeking broadly dispersed public benefits
will refrain from activism, because the costs of participation would
clearly outweigh the individual benefits, especially if those benefits
could be expected to accrue anyway from the work of others.?” Under
this theory, politics should be dominated by groups with a narrow self-
interest, seeking direct benefits to themselves ("rent-seeking") that
outweigh the costs of political action.?8 Pure economic public choice
models reject ideology as a "significant factor in the political process."?

The insights of public choice theory can help explain the
difficulty of enacting legislative reform, such as child labor or animal
welfare regulation, despite broad public support, when industrialists
with concentrated economic self-interests dominate the political
landscape. Certainly, any social welfare movement focused on benefits
to powerless groups should be doomed to fail under this theory of
rational self-interested behavior. Nevertheless, the empirical evidence
from many political events, such as the civil rights era, indicates that
not all legislative action results from economic self-interest.30 At least
some public choice theorists recognize that citizens may derive
satisfaction from helping others and, in fact, may be more willing to
pursue altruistic goals in political decisions than in market decisions,

that does emerge must have been designed to favor rent-seeking concentrated
interests, such as subgroups of the regulated industry attempting to burden their
rivals.”). See, e.g., Mark Barenberg, The Political Economy of the Wagner Act: Power,
Symbol and Workplace Cooperation, 106 HARV. L. REV. 1379, 1392-93 (1993) (noting that
many public choice theorists attribute Wagner Act to rent-seeking behavior by labor
groups).

%5 Maxwell L. Stearns, The Public Choice Case Against the Item Veto, 49 WASH.
& LEEL. REV. 385, 399 (1992).

2% Id. at 400.

% MANCUR OLSON, THE LOGIC OF COLLECTIVE ACTION (1965). One
indication of Olson’s influence in legal academia: a Westlaw search of his name
generates 1829 hits in the JLR (journals and law reviews - US) database (last searched
11/22/2010). And now, of course, there will be one more.

28 Farber & Frickey, supra note 17, at 892-93.

2 ]d. at 893.

30 Herbert Hovencamp, Legislation, Well-Being and Public Choice, 57 U. CHI. L.
REV. 63, 88 (1990).

12
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where the individual cost is higher.3! Thus, while public choice theory
emphasizes economic self-interest, there is grudging recognition that
ideological motives may also play an important role in political
action.3?

Civic republican theorists go further, arguing that government
actors themselves play a crucial role in shaping or changing public
preferences, in furtherance of societal good.3 "Rather than
mechanically processing preferences, government involves an
intellectual search for the morally correct answer."3* Whereas public
choice theory may be unable to explain legislation that seems
antithetical to economic interests, civic republicans believe that voters,
and politicians, are motivated by a broader range of preferences, many
of which may further altruistic principles that trump individual
economic interests.3>

The success of animal welfare reform thus may depend on
whether civic republican theory is correct: whether there is any hope
for legislation based on moral values that threatens entrenched
economic interests. Paradoxically, animal welfare reform theory is
usually housed in the larger sphere of environmental activism, which
seems in the last two decades to have been heavily influenced by the
public choice approach. The origins of the modern environmental
movement, in contrast, rested more explicitly on an ethical basis.3¢

81 See Michael E. DeBow & Dwight R. Lee, Understanding (and
Misunderstanding) Public Choice: A Response to Farber and Frickey), 66 TEX. L. REV. 993
(1988). This may suggest, perhaps, that individuals may be more willing to vote for
humane animal treatment regulations than to pay double the price at the market for
humanely-raised products.

82 Id. at 1002 ("Ideological convictions and private interests interact in ways
that the public choice approach can examine fruitfully"). Nevertheless, the authors
concede that people who "are willing to make large personal sacrifices for their
political ideals" are not accounted for in the public choice model. Id. at 996-97.

3 Farber & Frickey, supra note 17, at 44.

M Id.

% See, e.g., Frank Michelman, Politics and Values or What's Really Wrong With
Rationality Review?, 13 CREIGHTON L. REV. 487, 509 (1979).

%  Aldo Leopold, for example, based his call for environmental change on
the development of a new land ethic. ALDO LEOPOLD, A SAND COUNTY ALMANAC 201-
226 (Oxford Univ. Press 1989) (1949) (chapter: "The Land Ethic"). While Rachel
Carson's call to arms contained appeals to human health and other anthropocentric
arguments, it is also peppered with moral arguments. In one representative passage,
she asks "whether any civilization can wage relentless war on life without destroying
itself, and without losing the right to be called civilized." RACHEL CARSON, SILENT

13
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Even into the 1980s, leading environmental theorists argued for change
based on ethics rather than economics.3”

For the most part, however, modern environmentalists seem to
have given up hope that significant reform will be founded on
morality. Instead, they seem intent on fitting environmental goals into
the market-based equation.3® Environmental regulation is explained,
under a form of public choice analysis, as resulting from “a hybrid
coalition of populist agenda-setters and parochial rent-seekers.”3?
While ideological concerns may be the main impetus behind the law
(clean air or water, e.g.), corporate rent-seekers control the details of the
legislation, which the public does not have the ability or inclination to
monitor.40

As a result of this shift in emphasis, environmental theory has
become increasingly occupied with ensuring that the true value of
environmental goods is accurately reflected in cost-benefit analysis.
For example, scholars have developed non-market valuation techniques
to ensure that societal decision-making takes full account of the
functions provided by ecosystems and biodiversity.#! Researchers have
begun, according to one of the leading texts, "to fill in the very large
hole of knowledge surrounding how ecologically important ecosystem
attributes are economically valuable services to humans.”42 The logical

SPRING 99 (1962). After describing the "horrible" deaths of "innocent" creatures, she
concludes: "By acquiescing in an act that can cause such suffering to a living creature,
who among us is not diminished as a human being?" Id. at 100.

37 See, e.g., MARK SAGOFF, THE ECONOMY OF THE EARTH: PHILOSOPHY, LAW
AND THE ENVIRONMENT (1988) (arguing that market failure is not the basis for social
regulation such as environmental law); PAUL V. TAYLOR, RESPECT FOR NATURE: A
THEORY OF ENVIRONMENTAL ETHICS (1986) (arguing for biocentric theory of
environmental ethics).

38 See e.g., NICK HANLEY, JASON F. SHOGREN, & BEN WHITE, ENVIRONMENTAL
EcoNoMICS: IN THEORY AND PRACTICE (2007); Tseming Yang, Melding Civil Rights and
Environmentalism: Finding Environmental Justice's Place in Environmental Regulation, 26
HARv. ENVTL. L. REV. 1, 11 (2002) (environmental regulation based on market failure
theory).

% Weiner, supra note 22, at 761.

40 Id. at 760. See also B. Peter Pashigan, The Effect of Environmental Regulation
on Optimal Plant Size and Factor Shares, 27 J. L. & ECON. 1, 26 (1984) (environmental
regulation places "disproportionate burden" of compliance on smaller plants).

4 Id. at 356-82.

42 JB. RUHL, STEVEN E. KRAFT & CHRISTOPHER L. LANT, THE LAW AND POLICY
OF ECOSYSTEM SERVICES 24 (2007) (emphasis in original).
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extension of this approach involves finding economic gains in
preserving wildlife or preventing deforestation through ecotourism.43

It is undoubtedly important to ensure that society recognizes the
economic benefits of environmental protection. The ecosystem services
literature, in particular, helps society to fully appreciate the
consequences of allowing destruction of our resources. Nevertheless,
the emphasis on economic balancing may indirectly undermine
reforms, such as animal welfare regulation, that are based almost
entirely on morality. Does society have a responsibility to protect
animals, for example, even if there is no discernable economic benefit,
or even when it is demonstrably contrary to our economic self-
interest?** The choice of argument might be altered if it were more
fully informed by historical analysis of how altruistic reform efforts
were able to succeed.

B. New Social Movement Theory

Modern social movement theories explain the political process in
ways that provide more complex, but ultimately more useful,
information for future reformers. For example, modern sociologists
have built upon rational choice ideas to create a “resource
mobilization” theory of collective action. Resource mobilization
focuses on “rational actors engaged in instrumental action through
formal organization to secure resources and foster mobilization.”4
Whereas traditional theory assumed that collective action was a direct
result of some deprivation or grievance, the new theory recognizes that
the feelings of individual citizens are insufficient in themselves to
create political change. Instead, action requires the creation of a

4 Katherine Mapes, Expanding Ecotourism: Embedding Environmental
Sustainability in Panama’s Burgeoning Tourism Industry, 33 HARV. ENVTL L. REV 225
(2009); Marla Kerr, Ecotourism: Alleviating the Negative Effects of Deforestation on
Indigenous Peoples in Latin America, 14 COLO. ]. OF INT'L ENVTL L. & POL"Y 335 (2003).

4  In recent years, Hope Babcock has at least begun the inquiry into how we
might influence individual behavior regarding the environment through
development of new norms. Hope M. Babcock, Assuming Personal Responsibility For
Improving the Environment: Moving Toward a New Environmental Norm, 33 HARV. ENVTL.
L. REV. 117 (2009) (exploring role of norms as method of influencing behavior).

45 Steven M. Beuchler, New Social Movement Theories, 36 SOC. Q. 441, 441
(Summer 1995) (calling resource mobilization the “dominant paradigm for studying
collective action in the United States”).
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process, including organizations to carry forward group goals, attract
financial support, and create political relationships.46

Rational choice models rely, however, on the faulty assumption
that individuals always can be expected to act in ways that maximize
their own benefits or reduce their own costs. The economic model
seems to ignore the importance of other motivators of human behavior,
such as culture or ideology.#” In response to this shortcoming, some
sociologists are using new social movement theory to explain collective
behavior that is motivated by interests other than simple material
gain.*® Ironically, new social movement theory developed initially in
response to the economic reductionism of Marxism, “the assumption
that a single economic logic provides the unity of a social formation
and determines its political and ideological processes.”4?

Part of the effort to link ideology with the organizations and
political processes central to resource mobilization theory is the concept
of “framing.”%0  Critical to building support for a political idea,
“framing” consists of a process in which “enterprising agents within
social movements draw from existing mentalities and political culture
to manipulate the symbols necessary for creating action-oriented
frames of meaning that will mobilize others on behalf of movement
goals.”51 In order to convince people that action is necessary, activists
construct their own narrative of events and create symbols to quickly
and efficiently carry their ideas to the public and link them to “themes

4%  Eduardo Canel, New Social Movement Theory and Resource Mobilization
Theory: The Need for Integration, in COMMUNITY POWER AND GRASSROOTS DEMOCRACY:
THE TRANSFORMATION OF SOCIAL LIFE 189 (M. Kaufman & H. Dilla Alfonso eds., 1997),
http:/ /www.idrc.ca/en/ev-54446-201-1-DO_TOPIC.html.

47 ldeology may be defined as “systems of ideas which couple
understanding of how the wo