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| dedicate this book

T o the common mother of all beings - the Earth - which
contains the essence of all that lives, which feeds us from all
joys, in the hope that this work may inaugurate a new era,
marked by afirm purpose to restore the animal’s dignity, and the
human being commitment with an ethic of life.
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Appreciate

Professor Arthur Diniz, advisor of my doctoral thesis,
defended at the Federal University of Minas Gerais - UFMG,
which wasthefirst thesison animal law in Brazl in
February 2000, introducing this new branch of law in the
academic and scientific world, starting the elaboration of a

“ Animal Rights Theory” .
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Preface

Thebook “TutelaJuridicadosAnimais’ (2018) isan updated edition
of the seminal work of professor and lawyer Edna Cardozo Dias, a book
first published in 2000, by publishing house EditoraMandamentos. Itisthe
first doctoral thesis about Animal Law in Brazil, presented and defended
by the author in 2000 in the Post-Graduate Law Program at the Federal
University of Minas Gerais, under the guidance of Prof. Arthur Diniz.

Edna Cardozo Diasisone of the pioneersin Animal Law in Brazil,
having dedicated all her career to public advocacy, animal rights activism,
and to teaching Environmental Law in graduate and post-graduate degrees
in Belo Horizonte. Among the positions she has held we can highlight her
being the Coordinator of Defense of Animals in the county of Belo
Horizonte, Solicitor inthe county of Ouro Preto, having also worked inthe
Chamber of Deputies and in the Secretary of Science & Technology and
of Environment in the state of Minas Gerais.

When talking about the author, we cannot forget her work in the
third sector asthe president and founder of the League for the Prevention
of Cruelty Against Animals (founded in 1983), her performance as a
representative of the NGOsfrom the southeast region in the Environmental
National Council (CONAMA) (an advisory and deliberative agency of the
National System for the Environment in Brazil), aswell asher participation
inthewriting of aprotectivelegislation for animalsin Brazil.

It isalso important to enhance the active participation of Prof. Dias
in the Constitutional Assembly of 1987, as a representative of the animal
rights movement of the state of Minas Gerais, in the writing of the chapter
regarding the environment on the Constitution of 1988. In fact, during the
Assembly of 1987, Deputy Fabio Feldman designated a representative
from each state to make the defense of the articles within the chapter on
the environment that were being debated in the Assembly, and it fell on
Prof. Dias, then president of the League for the Prevention of Cruelty
Against Animals (LPCA), to participate in the elaboration of Article 225,
81°, VI, which happened in the Auditorium Nereu Ramos, in Brasilia, on
the 5" of June of 1987, before the rapporteur of the Assembly, Senator
Bernardo Cabral.

Another position she held until very recently was that of president
of theAnimal Abalitionist Institute (IAA), thefirst abolitionist organization
infavor of animalsin Brazil, where she had meritorious results, organizing
thelV Brazilian Congressin Bioethicsand Animal Rights, which happened
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in the headquarters of the Brazilian Bar Association (OAB/MG) in 2017,
and the VI World Congress in Bioethics and Animal Rights, which took
placein the Cultural Center José Lins do Régo, inthe city of Jodo Pessoa,
in the state of Paraiba, in September, 2018.

2. Content:

Thebook isdivided in nine chapters. Philosophy and animals; Fauna
protection in the European Economic Community (EEC) and the United
States; The birth of theanimal rightstheory; Faunarightsin Brazil and the
legal nature of animals; Cruelty against animals; Animal trade and
endangered animals; Animalsand MERCOSUL ; and the Ecological State.

At first, the book showsthat, as arule of thumb, the Law considers
animals as property, adefinition that is normally used in solving conflicts
between theinterests of humansand theinterests of animal's. Since property
is considered to be a natural right, the book begins its approach with an
analysis of jus-naturalism, showing that since Ancient History, the pre-
Socratic Greek main belief was that, although man was a part of the
Universe, he didn’t posses any autonomy.

Shealso highlightsthat the moral and ethical crisesof theV century
A.C. was the starting point that began the concrete division between
humans and animals, since it was from this crisis that the Sophists shifted
the object of philosophy towards man (man being the measure of al things),
and devel oped the kind of thought that culminated in theideas of Socrates,
Plato and Aristotle, ideas which ended establishing the foundation of the
anthropocentric paradigm.

Heir to this tradition, Christianity, especially that developed by
theol ogians Thomas A quinas and Augustine of Hippo, devel oped adoctrine
that considers man to be a being gifted with an immortal soul, whereas
animals, the beasts, were deprived of any spirituality. Next, the author
underlineshow M odern Philosophy, which stemmed from thinkers such as
Francis Bacon, Descartes, Hobbes and Locke, increased even more the
gap that divides humans— subjects of property rights-, and animals, mere
objects of such right.

Itisimportant to show that, despite this hegemonic way of thinking
of the time, other philosophers like Montaigne, Rousseau and Goethe
already claimed for a more humane treatment towards animals and even
Nature itself.

In the second chapter, the book broaches the matter of fauna
protection within the EEC and the United States, analyzing the main EEC
directiveson the subject. Here, we will a so find the dissection of important
decisions made by the American courts on animal rights, decisions that
deal with the problem of recognizing animals and nature as subjects of
law, with a special focus to the dissenting vote by Judge Douglas in the
Serra Club v. Morton case.

This particular case refers to the annulment request for the U.S.



Forest Service decision that authorized Walt Disney to build a ski station
insdeMinera King Valley, an areaof environmental protection inthe state
of California. At the time, Judge Douglas, in his dissenting vote, argued
that sometimes, inanimate objects can take part inlitigation, and just likea
ship hasalegal personhood and acompany isaperson for legal purposes,
so can animals and plants be considered subjects of law.

In chapter 3, this precious book discourses about the birth of an
Anima Law theory that gains strength in the 1970s, propelled by the
paradigm shift caused by the changein social values stemmed by thefight
for different civil rightsaround the world.

This new legal discipline will be further developed in many Law
Faculties across the world, based on works of authors such as Henry Salt,
Humphry Primatt, Peter Singer, Tom Regan, Steven Wise, David Favre,
among many others, likethe author herself, Prof. Danielle Tetti Rodrigues,
and prosecutors Laerte Levai and Luciano Santana.

Chapter 4 bringsadetailed study of the Brazilian legidation regarding
domestic, domesticated and wild fauna, analyzing the main legal tools
available for the protection of these animals. It points out that one of the
most important legal foundationsfor Animal Law isthe Federal Constitution,
for its Article 225 vehemently prohibits al practices that puts at risk the
ecological role of a species, cause the extinction of species, or submits
animalsto cruelty.

In this chapter we'll aso find an important analysis of the legal
nature of animals, devel oped from the comparative study between Brazilian
law and foreign laws, especially regarding to the Civil Codes of European
countries that have already established a new legal status for animals, no
longer considered as things, but as sensible beings with specific interests
that must be protected by Law.

The chapter ends with a proposition that the Brazilian legislation
should be altered so that it acknowledgesthisnew legal statusfor animals,
in which they would stop being considered as alegal good and object of
property law, and be considered as sensitive beingswith their owninterests.

In chapter 5, after a thorough account on the cruel practices from
humanstowards animals, it presentsthe evolution of the moral philosophy
and religion regarding the animal condition, passing through the analysis of
the jurisprudence of the Federal Supreme Court regarding the Brazilian
cultural manifestations that subject animalsto cruel treatments, like cock
fights, rodeos, dog races, etc. Additionally, it also seeks to describe the
fight of the third sector to convince the Legislative Power that the
mistreatment of animals should betypified asan environmental crime.

Chapter 6 discourses about the trade of animals within the context
of community law and Brazilian law, facing theissue of the meat industry,
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from the principle of historical moral continuity, which causes a slow
evolution in habits and traditions towards the end of the institutionalized
exploitation of animals. This chapter a so touches on the matter of animal
experimentation in Brazil, from the analysis of the mobilization process
and the fight of the animal rights movement for the end of tests done on
animals.

Chapter 7 studies the treatment of animals and the environment
within MERCOSUL, whereas chapters 8 and 9 explain how philosophy
and science have showed that thereis a unity within the cosmos, and that
in such unity there is no hierarchy. The author considers that the role of
Heisenberg was vital for the understanding of the material world, by
identifying an essential unity between all thingsand events, since no element
isisolated.

After the study of ideas like the Gaia hypothesis, formulated by
British scientist James L ovelock (to whom the Earth functionslikealiving
creature, capable of self-regulating itself and itsclimate), the book concludes
that we arereturning to the holistic vision of the ancient Greeksthat inhabit
the logos; however, in order to recognize the rights of animals, we haveto
rethink many issues and change our relationship with the environment.

3. Conclusion:

Animals are beings that, like humans, are completely absorbed by
the adventure of being alive, in such away that he or she who do not feel
compassion towards animal s should not have the right to mention human
tortures, since for the just and fair all that livesis sacred.

The animal rights movement demands a higher level of altruism
than the feminist movement or civil rights movement, since animals
themselves cannot fight for their own freedom. Therefore humans are the
only beings capable of changing themselves and the world around them.

The book concludes that one day humanity will discover a power
stronger than the atomic — the power of love, true love, the only power
capable of transforming the world, and that on that day humans will be
aware that they have acosmic responsibility and then, only then, will they
be able to say that humanity isthe ruler of al creation and man isthe son
of God on Earth.

Inthisbook, readerswill find important foundations of Animal Law,
and enjoy thebeneficid andintellectual company of oneof themost important
authors on Animal Law of Latin America.

Heron Santana Gordilho
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Presentation

1

L egal guardianship of animals’ isthereissue of the
first doctoral thesisin Brazil regarding animal rights, published
in 2000, now updated. Thisthesiswas defended at the Federal
University of Minas Geraisin February of 2000 by lawyer Edna
Cardozo Dias, and had as her supervisor Prof. Arthur Diniz. This
book aided the theory of animal rightsto gain momentum in Brazil
aswell asthe debate of recognizing animal law within thefield
of legal sciences. In its second edition, it presents different
theoriesthat have emerged in thisfield, and how they can be the
basis and guidelinesto elevate Animal Law to ahigher standard,
oneinwhich effectively protectsanimals, safeguarding their rights.
It also mentionsthe necessity to modify the legal nature of animals
within the Brazilian Civil Code, and makes acomparative study
with countriesthat have already changed their lawsin order to
recognizethat it is necessary to establish adifferent category
for the legal relationships that involve animals and humans, and
promote special lawsthat preservetheir dignity and integrity,
distinguishing them from other goods. The book regards Animal
Law initsphilosophical, legal and ethical facets, discourseson
the many kinds of cruelty practiced in Brazil and analyzesthe
Brazilian legislation as well as that of other countries, and
broader, worldwide agreements. It ties academic issues with those
of the legal field, and brings the reader to ponder about the
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adoption of new legal paradigms and about the evolution of a
theory of animal rights.

Theauthor
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Chapterl

PHILOSOPHY AND ANIMALS

The Man'srelationswith theanimal and naturein Western civilization
have been governed by dominion. Widespread attitudes of
mistreatment of animalsarose, aboveall, fromthebiblical belief that
God gave man dominion over al creatures and from a philosophical
thought that developed on an ontological duality - which has
legitimized al sortsof exploitation of animals. animals. Thusfollowed
romanticism, humanism, and rationalism, which placed man at the
center of the universe.

1.1THE GREEKS

Greek thinkerstaught that chaosisthe prime cregtive and driving
forceof theuniverse. It wasfrom chaosthat the Shadow, in theform of
Erebus, and the Night arose. And it was from the Shadow that Light
cameforth in theform of Ether; and from the Light, the Day. When
Erebus separated from the Night, Erosemerged - Love, creator of all
life. Erosenvel oped the earth, and it gave birth to heaven, the sea, and
the mountains. From the offspring of the earth emerged Themis -
personification of law and universal order, immanent inthe nature of all

— THE LecAL GUARDIANSHIP OF ANIMALS 15



things. Themismarried Zeus, god of Olympus,and he gave birth at three
o'clock: Eirenethe peace; Eunomy, the discipline; and Dike, justice.
Thisisthefirst ontological view of law.

In the poetic work of the Greek philosopher Hesiod we can
read the geneal ogy of the gods, an outline of rational thought that
paved the way for philosophical cosmogonies. In his Theogony,
Hesiod already spoke of the separateness between arational nature
and anirrational naturein the universal order protected by Zeus. For
himtheirrational naturelacksrights, andirrationa beingscan therefore
devour each other. Thisisyour law. But men are granted theright -
Dike- towhich they owe obedience, and at the sametimethe greatest
of goods. Thusthereisan order for men and another for irrational
animals. Whilefor theirrational kingdom thevital necessity prevails,
for the human kingdom justice prevails, law being one of the basic
forcesof theuniverse.

This was perhaps the first step that centuries later would
excludeanimalsfrom alegal protection created for men only.

1.1.1 ThePre-Socratic

Echo historian Arthur Soffiati' teachesthat the early Hellenics,
called pre-Socratic or physical, saw nature embrace everything,
including the gods, relativizing the importance of the human being.
For them, among others, which constituted the lonian, Italic, Elematic,
and Atomic schools, the conception of natural justice stemsfrom the
cosmic order.

Early lonic thinkers conceived of astatic universe. Thenthis
vision evolvesinto aworldview, the cosmos taking on asoul whose
essenceis becoming asthe essence of things. Logos, the universal
principle, isconsidered the soul of theworld.

Heraclitus of Ephesus (540-497 BC) can be considered a
paradigmatic symbol of the pre-Socrates. He held that being isone;

'SOFFIATT, Aristides Arthur. A natureza no pensamento liberal cldssico.
Campos dos Goitacazes: Datil, 1992, inédito.
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the secondisbecoming, thefundamental principle. Everything flows,
nothing persists nor remainsthe same. He affirmed nature asinfinite,
which never rests, and defined fire asthe symbol of eternal movement.
From the struggle between opposites is born all becoming. The
differenceispart of the harmony. (Our note: difference even between
sexes, races and species of animalsand vegetables). Heraclituslinked
thewholeand thenot all (the part). Thisisthe principle of unity among
theentireuniverse.

Founded by Pythagoras of Samos (580-497 BC), theltalic
School presupposes afundamental identity of divine nature. This
profound similarity between the various existentswasfelt by manin
the form of an agreement with nature, which, especially after the
Pythagorean Philolaus, will be described as harmony, guaranteed by
the presence of the divine in everything. Naturally, within such a
conception, evil isalways understood as disharmony.

In this School wefind, therefore, the conception of aunique
and harmonious universe and the presence of the divinein everything,
and not only in the human being.

By thistime the Court of Amphictions (assembly of great
initiatesand supremeand arbitral parliament) meetingin Del phi aready
recognized theimportance of the environment for city life. Thisiswhat
we take from their oath that they pledged never to destroy the
amphitheater cities and not to divert, either during peace or during
thewar, the springs necessary for their needs.

Thiswasthe Greece of the Orpheusthinker, who was already
beginning to perish with the violation of Delphi'sorders. Therewasa
need to divide education into two sectors, one public and the other
secret. Pythagoras emerged asthe master of lay Greece. Inthebasic
principles of histeachings he already preached that the universeis
one and that there was therefore interdependence of all beings,
justifying the maxims of today's ecology: evolutionisthelaw of life;
number isthelaw of the universe; and unity isthelaw of God.

In her hermetic teaching, she demonstrated that numbers
contain the secrets of all thingsand that they are universal harmony.
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The seven musical notes correspond to the seven colors, the seven
planets and the seven ways of life. Thismelody should awaken the
soul and makeit harmonious. (Our note: in peacewith all that lives, to
vibratein unison with the breath of truth).

Pythagoras, in preaching alove of family totheyoung, compared
his mother to the generous and benevolent nature. He said that “the
celestial Cybele producesthe stars, Demeter, thefruitsand theflowers
of the earth. So too, asthe mother feedsthe child of al joys. Hereyou
seethat he saw the earth as agreat mother. And for him thisliving,
eternal Nature, thisgreat Wife of God, isnot only the earthly nature,
but also the natureinvisibleto our eyes of the flesh - the Soul of the
World, the primordial Light, alternately Mayan, Isisor Cybele, that
Being thefirst to vibrate under divineimpul se, it containsthe essences
of dl souls, thespiritual typesof dl beings. Itisthen Demeter, theliving
earth and al thelands, with the bodiesthey contain, inwhich their souls
cometo incarnate: then isthe woman, man'scompanion. "2

The recent GAIA theory, The Living Earth, by English
biochemist James L ovelock, had its name suggested by Goulding,
becauseit bears aresemblance to the Greek conception of GEA.

Pythagoras believed in reincarnation and metempsychosis.
Regarding animals, he said that speciesweretransformed not only by
selection, but by the percussion of invisible forces. For him, assoon
asaspeciesdisappeared from the globe, it wasasign that a superior
race wasincarnating in the offspring of the old species. And, according
to him, thisis how the man himself came about. And all of this
presupposes, of course, an earlier kingdom of aheavenly humanity.
Thus Pythagoras moved from physical cosmogony to spiritual
cosmogony. It dealt with the evolution of the earth and the evolution
of souls, adoctrine known asthe transmigration of souls. The human
soul was but aportion of the soul of the great world. The ascension
doctrine of the soul undoubtedly places animalsin the condition of
our evolutionary brothers:

2SHURE, Edouard. Os grandesiniciados. Sdo Paulo: Martin Claret, 1986, p. 68.
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“The spirit that works the worlds and condenses the cosmic
matter in huge masses manifestswith adifferent intensity and
an increasing concentration on the successive kingdoms of
nature. Blind and indistinct mineral force, individualizedinthe
plant, polarizedinthe sengitivity and instinct of animals, always
tends, initsslow elaboration, to the conscious monad; and
theelemental monadisvisibleinthelowest animal. "3

Pythagorasissaid to be avegetarian, and hisand hisdisciples
frugal meal usually consisted of bread, honey, and olives.

At the Atomistic School we find the height of pre-Socratic
natural science. For thisschool the basic element of the universeis
the atom. With Abddera's Democritus (460-370 BC), the atomistic
worldview is born, perhaps one of the earliest representatives of
materialism. According to histheory, reality iscomposed of atoms
and emptiness, and the combination of atoms would explain the
formation of al phenomena. The manisamicrocosm. Thesearehis
teachings.

Unclassified Writings, Causes Relatingto Animals, I, 11, 111 -
The good nature of animalsisto theforce of the body; that of
men, the excellence of character. And underscoresthe good
quality of animals: We may be ridicul ous when we boast of
teaching animals. Of them we are disciples in the most
important things - the spider in weaving and mending, the
swallow in building houses, the songbird, swan and nightingale
insinging, throughimitation.” 4

By examining the pre-Socrates we can conclude that in
ancient Greek thought man was part of the universe, but without

SSHURE, Edouard. Op. cit., p. 80.
10OS PRE-SOCRATICOS - vida e obra. Sao Paulo: Abril, 22 ed., 1978,
p. 317.
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any autonomy. Thejustice of the state was confused with the laws of
nature, since man, immersed in thetotality of the cosmos, obeyed the
physical or religious laws that governed it. This conception is
cosmological jusnaturalism.

1.1.2 The Sophists

Withtheethica and moral crisisof thefifth century BC, sophism
developed. Sophist isonewho knows, one who has atechnique that
enables him to take advantage of his application. With the Sophists
theinquiries about the cosmic order give way to theinquiries about
the human order. The sophistswere walking teachers.

TheHellenic worldinthe sixth and fifth centuriesBC thrives
on thisinteresting conception of nature. Although they disagreewith
some of the principlesthat constitute and governthe universe, Tales,
Anaximander, Anaximenes, X enophanes, Heraclitus, Pythagoras,
Almeon, Parmenides, Zenon, Melissus, Empedocles, Philolaus,
Archites, Anaxagoras, L eucippus and Democritus sharethe view that
everythingisintegral. nature: the human being, the society built by
him, the outsideworld and even the gods.

Finally, from Thalesto Democritus, the pre-Socrates, who were
at the same time philosophers, scientists, poets, artists and mystics,
affirmed the essential theme of unity. The tendency towards
globalization and the defense of the planet retake this perspective,
with anew foundation.

1.1.3 The Socratic Philosophy

Itisfrom Socrates (470-399 BC), with the maxim you know
your sel f® that anthropocentrism begins.

Socrates hasthe merit of being the founder of ethics. For him,
although happinessisagood to be attained, it must be conceived as
the pleasurethat flowsfrom the spiritual balance, from which reason

*COELHO, Luiz Fernando. Introdug¢ao historica a filosofia do direito. Rio de
Janeiro: Forense, 1977. Pg. 59.
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liberates man from the darkness of the passions. What he wanted to
show isthat moral lawsoriginatein the structure of theindividual. He
also said that reason leadsto unity and universality, identical to all
men. Thereisauniversality of man.

Regrettably, what has not been remembered isthat ethical
values ??must be conceived not for the isolated man, but in their
universality, including in the surrounding environment. In this sense,
we can say that the environment demands from us an ethic of
respecting the laws of biodiversity, the compl eteness of matter and
the programming of nature. If, as Socrates said, obeying thelaws of
the stateisarequirement of human natureitself, itisaso human nature
to obey the laws of the earth and the universe.

1.1.4 Plato

Plato (428-348 BC) received from Socratesthe great impul se,
theactive principle of hislife: faithin justice and truth. Hewas most
impressed that Socratesdied for thetruth. (Socratesdied in 399 BC).

Plato completely rejected the atomists conception of auniverse
with anindeterminate pluraity of randomly created worlds. He devised
atheory that made the divine spirit the primary cause of the natural
world and put spiritual values ??at the heart of creation. The heavens,
in hisopinion, proclaim therational purposes of its creator, whose
work constituted a cosmos, aunique whole, orderly and beautiful,
imbued with life and intelligence. Plato'sworld isan organic unity
whose partsareintelligible by virtue of their mathematical structure.
Thereisasoul of theworld, whichisthe cause of regular movement,
and the body of theworld consists of thefirst four bodies: fire, air,
water and earth. The soul of theworldisinserted in the center of the
sphere and permeatesit compl etely, endowing it with movement, life
and thought.

Plato gave great importanceto politics, revealed in hisworks
The Republic and the Laws, in which he occupied himself with the
political man and theideal cities. In The Republic he endswith the
myth of Er, when he speaks of the transmigration of souls:
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“Er said he saw the soul that once went to Orpheus choosing
aswan'slife because, because of hatred for the sex that had
given him death, he didn't want to be born of awoman. He
had seen the soul of Tamiras choosethelife of anightingale, a
swan changeits condition for the soul of man and other song
animalsto do the same. The twentieth-named soul to choose
chosethelifeof alion: it wasthat of Ajax, son of Telamon,
who did not wish to be born again in the state of man, for he
had not forgotten the judgment of weapons. The next wasthe
soul of Agamemnon. Also didliked by mankind because of past
misfortunes, he changed his condition to that of an eagle and
that of [...] thesilly Tersites dressed in the shape of amonkey.
human condition or that of other animals, theunjust in fierce
species, thejust in domesticated species; In thisway, crosses
of all kindsweremade. ”®

In the dialogue of the Laws, book X, Plato al so speaks of the
soul, defining it asamoving substance, and declaresthat theworld
and the stars are animated and that divine revolution isdirected by
the supreme soul, principle of order of theworld. Cosmos. Hebelieves
intheimmortality of the soul, subject to rewards or punishments, and
itselevation or demotion onthe scaleof living beings. That is, for him
all living beings are endowed with soul.

Plato includes among the main privileges of man to
communicate with animals. Thus, by questioning and studying them,
he knew exactly their faculties, aswell astheir differences, which
sharpened their reasoning, their prudence was more perfect, and their
conduct inlifewas more efficient. Hewould ask, "Isthereany greater
folly in man wanting to judge animals?' He believed that the bodily
form with which nature endowed animals met the prognosis of the
time,

8 PLATAO. Arepublica. Fundagio Calouste Gulbenkian, 1949. Pg.. 477, 496-498,
620.
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1.1.5. Peripathetism

Aristotle's philosophy (384-322 BC) is called Peripatetic
because of the outpatient habit that the master spread among his
disciples, teaching themin lovely lectures, walking the paths of
Apollo's Gymnasium.

InAristotle Politics, he argues that the dual union of man
with wife and master with slave isfirst of all the family. And
remember what Hesiod said, rightly so that the first family was
formed of the woman and the ox made for the plowing. Indeed,
the ox serves asaslaveto the poor.’ Thus, the family, constituted
to provide for daily needs, isformed by the human being and the
domesticated animal. For him many familiesform the burgos, and
many burgos acomplete city. For Aristotle, every city integrates
with nature, for it was nature itself that formed thefirst societies.
And the different beingsintegrate into nature when they reach
every development that is peculiar to them. For him it isevident
that the city is part of nature and that man is naturally apolitical
animal. Anindividual who isno longer part of the city is greedy
for fighting and, like birds of prey, unable to submit to any
obedience. Obedience and submission are to him natural rules.®

Aristotle considers man amore sociable animal than other
animalslivingin society, such as bees. He considers the animals
different by their way of life, their actions, their customs and their
dwellings. And seein the fact that man hasthe gift of theword a
form of elevation, compared to other animals, which only hasthe
voice to express pleasure and pain. Animals communicate, but
only humans can discuss what isfair or unfair. For him nature
has given animal s the organs to express his voice, but we have
knowledge of good and evil, useful and useless, just and unjust,

"ARISTOTELES. Apolitica. Julian Mariasy MariaAratjo. Madrid: Instituto de
EstudosPoliticos, 1951. XLV e12.

8VERNANT, Jean Pierre. Los origenes del pensamento grego. Trad. de Mariano
Ayerra. BuenosAires: Eudeba, 1965. Pg.. 105.
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and we manifest it through the word. It isthe trade of the word
thelink of every domestic or civil society.

In some ways, aswe reflect on these philosopher's words,
we have to take responsibility for beings who do not use language
to express themselves and claim their liberation, aswell asthe
fate of the planet. However, Aristotle sees as natural the
dominance of man over theanimal. In the sameway, it is natural
for him to master the man who hasideas about the one who only
has the strength. Also, it postul ates that the soul directsthe body.
It even considersit aprivilege for the animal to live under the
rule of man, arguing that the situation of the dominated animal is
better than that of living in freedom, which he callswild beast.

Thus, we conclude that the animal is conceived by himin
society asaslave, as auseful commodity for food and daily use,
and as a supplier of raw material for clothing and other objects.
In his conception nature does nothing without purpose, and
animal s could have no other purpose than to serve man.

But Aristotle points out that even though the civilized is
the best of all animals, the man who knows neither justice nor
the law, man is the worst of all. For him hunting is an art of
conquest, as warfare is an art which man uses against beasts,
and other men, naturally destined to obey, refuse to submit.

Thisthought of Aristotleinfluenced European education
until the seventeenth and eighteenth centuries. Moliére, La
Fontaine and Boileau took their concepts of morals from the
philosopher. The phenomenon has become more striking in
university Germany. Two great admirers of Aristotle are Hegel
and Marx. We can say that he was the founder of the philosophy
of law.

1.1.6 Epicureanism

With the advent of Alexander the Great's empire began
the overthrow of the City-state political system of Greek culture.
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The art administrative and tax authorities of the emerging
monarchies succeeds the Greek State. Thisgivesrise to anew
awareness of nature. The doctrine of Epicurus (341-270 BC)
was almost areligion, like that of Pythagoras. Morality, having
asits object human happiness, objectified by peaceful pleasure,
isameans of avoiding pain and never harming anyone.

Here we can see that Epicurus speaks of human happiness.
But in truth, the man who is at peace and quiet does not want to
harm man, nor any living creature. Man, therefore, did not achieve
this sought happiness with these teachings, lacking the Platonic
courage (act with the heart) and true love not to hurt the earth
and its creatures.®

1.1.7 The Stoic Philosophy

Stoicism represents the heyday of pantheism in the
traditional cosmological conception of aspiritual force animating
the universe. The founder of this school isZeno of Citium (344
BC - 262 BC).

For the Stoicstheworld istheir homeland. The Stoic man
is cosmopolitan, citizen of the universe. These ideas opened a
feeling of charity, arousing pity for slaves and enemies. The Stoics
touted the nature of the oneidentity of human nature and claimed
that humanity islike auniversal community.

Wefind in the Stoicstheideathat natural law iscommon
to men and animals. Thisideathat all living beings are subject to
alaw aswell asto a God — logos, ratio or pneuma — isone
of the fundamental principles of Stoicism. Living beings
participatein the universal ratio. For them universal reason rules
all thingsand is present in every man without distinction. As part
of the cosmic nature, man isrational, from which heinfersthe
existence of anatural right based on reason. But thisright is not

COELHO, Luiz Fernando. Op. cit., p. 95-99.
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confused with the right instituted by the state. In one of Zeno's
fragmentsisthethesisthat natural law isadivinelaw, which therefore
has the power to regulate the just and the unjust.°

This mentality later spread among the Romans, but these
jurisconsults did not recognize rightsto animals. According to the
Roman interpretation, theideaof ??natural law meant only that natural
law isinherent inthe order that governsall creatures. Thisideawas
supported by the fact that the Stoics advocated the application of
justiceonly torational beings.

Stoicism, inaway, isaprecursor to social contract theory.

1.2 THE BIBLICAL VISION — SAINTS AND
ANIMALS

According to the widespread interpretation of the classical
Bible, God has given man dominion over al living creatures, having
created only manin hisownimageand likeness. In Genesisthecreation
of theworldisrelated asfollows:

“And God said, L et the earth bring forth living animal s after
their kind, domestic animasand reptiles, and wild animal s after
their kind. And so it was done. And God made the beasts
after their kind, and the beasts, and all the creeping things of
the earth after their kind. And God saw that it was good, and
(lastly) said, Let usmake manin our image and likeness, and
be bound unto the fishes of the sea, and the fowls of the air,
and the beasts, and al the earth, and all. the reptilesthat move
upontheearth.

The superiority of the human being constituted for Western
society morethan abelief, adogmaof faith. It wasthe foundation on
which society was built and which justified man'selevated positionin
theuniverse.

""COELHO, Luiz Fernando. Op. cit., p. 106.
"BIBLIA sagrada. Primeiro livro de Moisés. Génesis, 1, 24-26.
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However, countlessecclesiastica currentstoday already accept
anew interpretation of thisbiblical passage. Since man isthe most
conscious being in relation to others, God has delegated to him the
responsibility of caring for the planet and protecting other creatures.
After Darwin man wasforced to admit that it isnothing morethan the
result of millions of years of evolution. Despite all itstechnological
subtletiesit isanewcomer here on Earth. Individual s and species
comeand go aslifegoeson. Individualsplay their roles, but they are
not the main object of the process. All beings are beingswho, like
man, are deeply absorbed by the adventure of living.

Carnivorism hasfound justification in thevision St. Peter had
when hewas hungry and experienced a sense of ecstasy. He saw the
open sky and an object coming down like a large sheet, which
contained all sorts of quadrupeds, earth reptiles and birds of the sky.
That waswhen he heard avoice: “ Arise, Peter, kill yourself and eat.”
Towhich hereplied, “Not at all, Lord, because | have never eaten
anything common andfilthy.” The second timethevoicesaidtohim, *
Nothing that God has cleansed you do not consider common. "2

Elsewhere, however, the Bible seems to recommend
vegetarianism:

“Behold, | havegivenyou every herbthat givesseed, whichis
upon theface of the earth; and every tree with fruit of atree
that yields seed shall be unto you for food. Andto all the beasts
of theearth, andto all the birds of the sky, and to all thereptiles
of the earth, wherethereisbreath of life, every green herb will
befor food. "3

In the apocryphal gospelswe also find many passages where
Jesus speaks in defense of nature and animal's, such as the Gospel
of Perfect Life, or Aramaic Gospel, found in Tibet, and the Essene

2B{BLIA sagrada. Atos dos Apdstolos. 10, 9-16.
13B[BLIA sagrada. Génesis. 1, 29-30.
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Gospel of Peace, foundinthe Vatican Library and the Royal Habsburg
Library.

Within the new theol ogy, the symbolism of Jesusnailed to the
crossrefersto the salvation of thewhole person, not just the salvation
of hissoul, but theliberation of the human being within hiscommunity
and theuniverse.

1.2.1 S. ThomasAquino

For St. ThomasAquinas (1225-1274), justice seeksto order
everything that concerns others. Speaking of vice contrary to
commutativejusticegiveshisbiblical interpretation of thesin of killing
irrational animalsand plants.

SaystheApostleto the Romans (12 2): “ Thosewho resist the
divine command of this withdraw their condemnation.” **But by
ordination of divine providence all the living are kept: “He who
produces hay on the mountain and gives eat the animals” (146 8).
According to Exodus 22, someone who killsthe sheep or the other
ox must be punished.

According to St. Thomas'sinterpretation, the commandment
“Thou shalt not kill” does not refer to animals. He establishes an
ontological dualism by stating in his Treaty of Justicethat no onesins
for using something according to the purpose for which it was made.
He saysthat in the order of thingsthere are the most perfect, and so
does nature, from the most imperfect to the most perfect. It states
that plantslive by animals: and animals by men. EvokesAristotleto
concludethat if man uses plantsfor the good of animalsand animals
for the good of men, he does not commitillicit acts.

It also evokes St. Augustine in The City of God, book 1,
chap. 20, to support his discriminatory view of species: "By the
Creator's just order, the life and death of plants and animals are

“TOMASDEAQUINO (Santo). Tratado dejustica. Portugal, Colegdo
Regjuridica, p. 104.
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subordinate to man." *°
Thisdualistic thinking cameto influence the ensuing thinkers
and philosophical movementsthroughout Europe.

1.2.2 St. Francis of Assisi

Francisco Bernardone (1182-1226) was one of the greatest
forerunners of modern ecological thinking. Hewasagreat lover of
animalsand nature. It issaid that in the city of Gubbio theinhabitants
werefrightened by awolf. Francis set off into the woods to preach
to thewolf, and found the dove of peace. He meditated in the woods
and talked to birds and other animals. It isalso said that the birds
camedaily for crumbsfrom the convent table wherethefriars of the
Order of Beggars of Assisi, founded by Francis, lived.

Hislovefor animalsled himto build nestsfor the turtledoves,
or to drive acreeping critter out of theway, or to bring honey to the
beesinwinter. Hejoined the birds, which he believed were praising
the Lord to sing the canonical hours. It issaid that, being all created
by the Word, each creature is an echo of that divine Word, and can
become for usthe step of aladder that will allow usto reach the
Cause, from creatureto Creator. In the Canticle of Creaturesitis
evident that St. Francis' attitude toward animalsillustratesacosmic
perspective, far from any vulgar or poetic sentimentality. He calls
the animal s brethren, indicating that hisindividual worldview has
been surpassed by him, that he understandsthe animals raison d'étre
and that he placesthem in their exact placein creation: “Praised be
Lord with all your creatures. [...] Praise be Lord, for our sister the
earth, who sustains and governs us, and produces diverse fruitsand
colorful flowers and herbs. "'" There are six fundamental
symbols of the Song of Creatures - the earth, the air, the

5Apud TOMASDEAQUINO (Santo). Op. cit., p. 104.

18 BOFF, Leonardo e PORTO, Nelson. Sdo Francisco de Assis, homemdo paraiso.
Petropolis: Vozes, 1986, p. 67.

YBOFF, Leonardo. Op. cit., p. 100 e 101.
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water, fire, the moon and the sun — beyond Western cosmol ogy,
which has generally retained four alchemical elements. Thismakes
Francisan exampleworthy of being followed by al humanity.

1.3Liberal Philosophersand Animals

In Western culture, initsliberal and socialist aspect, natural
law is reduced to human nature. The world has disappeared. The
kingdom of man was proclaimed. And this movement became
hegemonic notably after the French Revolution and the Industrial
Revolution. The Declaration of Human Rightssays: Every man. [t was
not until October 1978, almost two hundred years later, that the
Universal Declaration of Animal Rights was proclaimed by
UNESCO, whichinitsart. 1, records. "All animals are born equal
before life and have the same rights to existence."

1.3.1 Montaigne

Montaigne (1533-1592), 18 in his essay book, 18 said that
virtueisadifferent and nobler thing than the inclinationsto goodness
that arebornin us, and that among the viceswas onethat he particularly
hated: cruelty. By instinct or reflection, he considered thisvicethe
worst of all. And he confessed that he had the weakness of not being
ableto seekilling achicken without being unpleasant, nor being able
to hear a hare moan in the dogs' teeth; who could never see a
persecuted and killed an innocent animal without defense, of which
we have nothing to fear, such asdeer hunting, which, when breathless,
without strength and without possibility of escape, surrenders, aswho
begging our forgivenessand, with tearsin hiseyes, moaning, bloodied,
asksfor mercy. He compared the voluptuous hunt man feelswhen he
marries hiswife when pleasure approaches. He supposed that
was certainly why the poets represented Dianaindifferently.

BMONTAIGNE. Vida e obra. Dacrueldade. Sao Paulo: Nova Cultural, 1996, p.
366-369 (Os Pensadores).
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to the flames of love and Cupid's arrows. If he caught atrapped
animal, Montaigne returned him to freedom. So did Pythagoras, who
bought fish and birdsto release. “ 1t was, he said, with the blood of
animalsthat iron wasfirst stained.” 19 Those who are bloodthirsty
with animalsreveal acruelty-prone nature. After humans became
accustomed to the killing of animalsin Rome, they went on to fight
among the gladiators. To Montaigne, it seemed that the man was
unableto be pleased to see the animal s caressing himself, but rather
excited by their fierce struggles. He justified this sympathy for
animalsin theology itself, which recommends benevolence. He
believed that the Creator put us on earth to serve him and that animals
are like our family. It preached respect not only for animals, but
alsofor everything that containslife and feeling, including treesand
plants.

Montaigne said that we owe men justice, but animalswe owe
solicitude and benevolence. For him the failure we have in
communi cating with animal s can be as much attributed to us humans
asto animals. Herecognized that animals canfind usasirrational as
we do. Animalsunderstand each other perfectly, and not only those
of the same species, but also those of a different species. Asfor
animals that have no voice, they use movements with specific
meanings. In hisview, most of thework done by animalsis superior
to that of humans, who cannot successfully imitate them. In Raymond
Sebond's Apology, ¥ Montaigne highlightsthe quality of animals
and the respect we humans owe them. No one was more convincing
in overthrowing the man from the throne he built for himself than
Montaignein the study of animal behavior.

Montaigneisalso profoundly ecological in The Spirit of
the Laws, in which he devotes several chaptersto therelationship
of lawsto climate and soil. He argues that the spirit of the laws
must be related to the characteristics of the climate and that bad
legislatorsfavor climate vices. Advocates that slavery isrelated

YMONTAIGNE. Op. cit., p. 368.
*MONTAIGNE. Op. cit., Apologia de Raymond Sebond, p. 382-483.
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with the nature of the climate, aswell as political servitude and civil
law.

For him the nature of the soil influences equally the laws.
The excellence of a country's land in it naturally establishes
dependency. Thefertile regions are plains, where nothing can be
disputed with the strongest; soon we submit toit. And when we are
subjected to it, the spirit of freedom cannot return. Countries are
not cultivated because of their fertility, but because of their freedom
... And the people of theislands are moreinclined to freedom than
the peoples of the continents.

Montaigne teachesthat laws must be related to other beings.
It conceptualizeslaws, intheir broadest meaning, asthe necessary
relationsthat derive from the nature of things. And in thissense all
beings havetheir laws: Divinity hasitslaws, intelligences superior to
man haveitslaws, animals havetheir laws, man hasitslaws.

In short, he defineslaws asthe relations that exist between
them and the different beings, and astherelations of these different
beingsto each other. It statesthat animals have natural laws because
they are united by feeling; they have no positive laws, because they
arenot united by knowledge.

Man useshisintelligenceto incessantly violatethelaws of God
and the laws of nature, derived from the constitution of our being.

Unlike Hobbes, Montaigne believesthat in nature men are
at peace, whichisthefirst natural law, and only livein war after the
establishment of society. Finally, it teachesthat laws must be proper
to the people, must beinrelation to nature, and must berelated to
the physical nature of the country, the quality of theterrain and the
order of all things.

1.3.2Hobbes and the social contract
Despite belonging to thetradition of jusnaturalism, Hobbesis
considered the precursor of legal positivism. It adopts natural law

to strengthen civil power. The naturalistic jus principlesfor him are
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evoked to achieve subjectivist goals.

Accordingto traditional natural justice, natural laws must be
obeyed before that of a civil nature. For Hobbes, obedience to
covenantsaswell ascivil law istheobligation of all, perishing natural
law. He dedicated his political works De cive (1642) and Leviata
(1651) to the study of natural law.

In De Cive heteachesthat

“Lawscan bedivided, first and foremost, into divineand human
laws. Divinelawsare of two kinds, according to thetwo ways
God can manifest His will to men: natural (or moral) and
positive. Natural isthat which God has manifested to all men
through Hiseterna, innateword, that is, through natural reason.
Positiveisthat which God has reveal ed through the word of
the prophets][...] All human lawsarecivil. %

Natural law is proposed to man by God through reason, and
positivelaw isproposed by the state. For him natural lawsare effective
in nature, ceasing to be effectivein civil society.

The continuing state of insecurity manifested by the state of
nature leads man to desire to changeit, creating the marital state.
Then, with the exception of theright to life, man renouncesthe state
of nature to institute security and its obligations, imposed by the
sovereign through positivelaw. For him even the concepts of just and
unjust depend on the sovereign's ordinance.

In the introduction of Leviathan Hobbes explains that this
term, whichiscalled apublic thing or astate, isnothing more than an
artificial man, though of avery tall stature and much greater force
than the natural man, for whose protection and defense it wasimagined.

We can say that Malmesbury's English philosopher Thomas
Hobbes (1588-1679), with his book Leviathan (1651), was the

*'HOBBES, Thomas. De cive. Petropolis: Vozes, 1993, p. 181.
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founder of the philosophy of modern individual law, the myth of
the social contract, and the idea of ??the modern state. It is he
who seeks an explanation for the constitution of civil society; His
is the so-called monistic theory of sovereignty, which defends
political absolutism. Thetheory of the absolute state, proposed
by Hobbes, isintended to cancel the state remnants of nature, for
which men live in permanent war. To aradical evil, aradical
remedy: Hobbes's state of nature hasno laws; It isatotal anarchy.

Hobbes was a Christian, which justifies the fact that his
thinking wasimbued with Christian ontol ogical dualism, exploring
Christian morals, epicureanism, and stoicism.

In the Hobbesian image of the state of nature each of usis
totally free, knows nothing but his own law, and is entitled to
everything. Thisishow conflictsarise. For him the state of nature
is one of perpetual warfare, of fear, of misery, inwhich manis
constantly exposed to the violence of hisneighbor.

Hobbes, influenced by Descartes, applies to the human
being the mechanistic principles of the universe. In Leviathan's
introduction he saysthat lifeis but movement and defines political
organization astherealm of artificialism.

Indeed, he argues that human beings are equal in the state
of nature and that the absol ute rule and dominance of men over
women do not in any way reflect the innate superiority of some
individuals over others or males over others. the females, as
Aristotle intended. Theseinequalities wereinstituted by the social
contract.

Examining thisthinker'swork leads usto recognize his belief
in the innate and conflicting instincts of aggression and self-
preservation. Theartificial political structure disciplinesthiswild
nature, and does not eliminateit. He believesthat only astrong
government can control man's antisocial instincts.

In Hobbinian thought, “ jus naturale isthe freedom that
every man has to use his own power, as he pleases, for the
preservation of hisown nature, that is, of hislife; and consequently
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to do whatever his own judgment and reason may indicate
to him as appropriate meansto that end. And aslong as this
right of every man to all things endures, there can be for no
man (however strong and wise) the security of living as long
as nature allows men to live. ” But peace can only derive
from the second law “which one man shall agree, when others
shall, and insofar as it deems it necessary for peace and self-
defense, to renounce hisright to all things. contenting himself
with other men with the same freedom as other men allows
himself. "2

Hobbes said that men cannot live socially like ants,
because they are always involved in competitions, and among
other arguments, because irrational creatures, being satisfied,
never take offense at their fellow men. The agreement
between animalsis natural, whilefor menitisartificial.

Hobbesimagined, asit turns out, the man in the state
of nature acting purely on the instinct of conservation, at
constant war with hisfellow men.

Hobbes has a utilitarian view of human language as
indispensable for the formation of the state. He also considersit
agift from God and says that language is the generator of the
specifically human faculties that distinguish man from animal.
Giving language the role of formator of social and political
relations, he asserts that there would be “no men, no state, no
society, no contract, no peace, asthere are no lions, bears, and
wolves.”

Thus, for theformation of the state, apact isrequired, for whose
adherencelanguageisrequired. Inthisway Hobbesexcluded theanimals
from the social pact. He claimed it wasimpossible to make pacts
with animals because they do not understand our language and,

2HOBBES, Thomas. Leviata ou matéria, forma e poder de wm estado eclesidstico
e civil. Sao Paulo: Abril Cultural, 1998, p. 78 (Os Pensadores).
BWOELMAN, Sérgio. O conceito de liberdade no Leviata de Hobbes. 2. Ed.,
Porto Alegre: Edipucrs, p. 30 (Colecao Filosofia).
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therefore, they can neither accept any translation of law, asthey
cannot transfer any right to another without mutual acceptance
there is no possible social pact. This means that the state of
nature and war remain between men and animal s after the social
contract. Thusan irrational animal is entitled to attack a human
being, and vice versa. This Hobbinian paradigm explains the
utilitarian views on classical liberal thinking about animals and
nature.

1.3.3 Locke

L ocke'stheory of social contract, a precursor to bourgeois
liberalism, is opposed to Hobbes's. He defends the ideathat in
the state of nature men were benevolent with each other: they
helped each other and lived according to natural law; natural law
was like a code set by God; they organized themselvesin society
to defend themsel ves against the possibility of threat to their
property and their lives. In this hypothesistherole of the Stateis
limited to the Police Power, the administration of justice,
defending the freedom and property of the administrated.

L ocke seeksto demonstrate that the state of nature has
nothing to do with the state of war. However, it states that in
the state of nature, once the state of war begins, it endures for
lack of positive laws and an impartial judge. Locke assumes
that a judge in his own case cannot be impartial, and that
punishment tends to be revenge. The major drawback,
therefore, is the lack of a judge to avoid conflict and the
degeneration of the state of nature in a state of war. 2

“Where there is no such appeal (as determined by law),
asin the state of nature, due to the absence of positive
laws and competent judges with the authority to judge,

#BOBBIO, Norberto. Locke e o direito natural. Brasilia: EditoradaUnB, 1997.
Pg. 177, Cap. “ O Estado da natureza segundo L ocke”.
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onceinitiated the state of war, he continues, and theinnocent
party hastheright to destroy the other whenit can. ” %

Recognition of the existence of natural laws presupposes
recognition of their obligation. Thereisasource of obligationsdifferent
from positive laws, derived from natural law.

L ocke has made the state of nature a mixture of good and
evil, anditisup tothe marital statusto maintainthe good, whichis
expressed in freedom, equality and theright to property.

In his Theory of Government, Locke endeavors to
demonstrate that theright to property isnatural, in the specific sense
that itisborn and perfectsitself in the state of nature, that is, prior to
state planning. In his speech the term property means sometimesthe
power over things, sometimesthe natural right that precedes other
rights.

Locke's Theory of Property isan indirect refutation of Hobbes
and Pufendorf theories. The Hobbesian state isinstituted for the
conservation of life, not property. Beforethe state no one had anything
for himself; everything was common to all. Pendor defended the
contractual foundation of property, thatis, itisonly effectivefor men,;
property does not derive directly from God (so much so that among
animalsthereisno right to property, they consume and use goods
with God's consent).

L ocke disputes such theories with these commentsin Second
Treaty on Civil Government:

“Perhaps it will be said that he (the man in the state of
nature) was not entitled to the nuts and apples he
appropriated in that way (that is, with hiswork) because
he did not have the consent of all men? Was it perhaps a

BLOCKE, John. Segundo tratado sobre governo civil. Petrépolis: Vozes, Cap.
1,820, p.93.
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theft to take for himself in thisway what belonged to all in
common?” 2

According to traditional doctrine the title of property
was justified either by occupation, as possession of res
nullius, or by specification, by the transformation of an object
by the individual labor invested in it.

Locke contested the theory of occupation by
considering thingsin the natural state as res communes, not
res nullius. While not referring to the theory of occupation,
L ocke maintains that justification of property must be sought
inthe work.

“Although the earth and all inferior creatures are
common to all men, each isthe owner of his own person,
to which he has exclusive rights. We can say that the
work of your body and your hands is yours. To all
things taken from the state in which nature produced
and released them he adds his work, giving them
something that istheir own, and thus they become their
property and not strange, as perhaps it might seem at
first sight that the property of labor can surpass the
community of the earth, becauseit is precisely labor
that makes the differencein valuein all things. ”#

Locke places man, in hisorigin, as lord of all inferior
creatures, and can make them as he pleases. In principle,
everything belongsto everyone. However, the labor force
belongsto each oneindividually, which constitutes the first
form of private property. With it man can take possession of
the fruits of the earth and creatures. It belongs to whom to
hunt or to fish the persecuted animal. So Locke took the

Zl OCKE, John. Segundo tratado sobre governo civil. Op. cit., Cap. V, § 27, p. 98.
%] OCKE, John. Segundo tratado sobre governo civil. Op. cit., Cap. V11, § 28, p. 98.
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animal from nature, making itprivate property. Extrahuman nature
hasnowillsor rights; constitutes resources availableto all humanity.
It belongsto whoever hasthejob of getting hold of it. By placing
labor as a source of wealth and property, L ocke anticipatesAdam
Smithand Marx.

So nature, after Hobbes and Locke was out of the social
contract or subjugated.

1.3.4FrancisBacon

Francis Bacon (1561-1626), in his Novum Organum, defends
thetheory of induction, whose ideaisthat the written experimentation
iIsthemost important starting point for science and for the constitution
of theresearch board (core of all Baconian method). Oncethe goal
of scienceisdiscovered, among them that of mastering nature, one
should not only seek amuch larger amount of experiments, but prepare
anatural and experimental history. He defended an experimentalist
attitude towards animals and the philosophy of domination and
manipulation of nature. Bacon ended his daysworking the way he
alwaysrecommended: researching experimentally, but did not discover
anything intherealm of natural phenomena.

Today, the new scientific paradigm rejects Baconian thinking.
Theview of natureishalistic, the properties of the part can only be
understood from the dynamics of the whole. What we call partis
merely apatternin aninseparableweb of relationships. Every web of
relationshipsis dynamic. The new paradigm rejects the idea that
descriptions of phenomena can be objective. Scientists do not deal
with truths, but limited and approximate descriptions of reality.

1.3.5 René Descartes

Descartes (1696-1650), with his Cogito maxim, ergo |

ZBBACON, Francis. Vida e obra. S&o Paulo: Victor Civita, 1979. Novo Organum.
Pg.. 38-40 (Os Pensadores).
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think, therefore | am % has reduced man to hismind. It gaveriseto
an extreme formulation of spirit-matter dualism. In his Method
Discourse, he createsthe theory of the animal machine, inseparable
from the dressing, therefore | am. In describing the nature of men
and animals, he statesthat animals are not right and cannot speak to
expresstheir thoughts. Animal movements, for him, can beimitated
by machines. The fact that there are animal s that demonstrate more
industry than us does not provethat they have spirit. It isnature that
actson them through their organs, just like aclock, which ismade
up of all springs. Man isnever amachine, because he has a soul.
And the only function of the soul isthought. Animalsand plantsonly
have avegetative soul. And we should not call them souls because
they are not rational souls.

Descartes advocated the experimental method, and he himself
practiced the dissection of live animals. With Descartes rationalism
reached its culmination. Reason has become the only complete organ
for attaining knowledge and objective truth. Thisbelief alienated
man from nature and other human beings, leading to absurd economic
disorder, an unfair division of goods, and arising tide of violence.

Ontheonehand, wefindin Galileo, Descartes, and Newton
thoughts that formed the basis of the technological revolution; on
the other, the line that begins with Montaigne, Voltaire, and
Rousseau, who advocate non-mani pul ative thinking of nature.

1.3.6 Voltaire

Voltaire (1694-1778), in his Philosophical Dictionary,
arguesthat the maxim Know Thyself isagood precept, but only
God can put it into practice. The soul, for him, iswhat animates.
We know no more than that, because our intelligenceislimited. He
criticizesthe fact that some philosophers attribute a vegetative soul
to plantsand aninstinctive soul to animals, for if inthem thereisa
being there must be aform, which islife. No one You know what

BVILLEZ, Michel. Philosophiededroit. Paris: Dalloz, 1986, p. 125.
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being called spirit is. For him, God has given ustheintelligence not
to penetrate the essence of things, but to lead us on the path of
goodness.

Voltaire does not understand why the masters ask where the
animal's soul is. The discussion about the existence or not of the
soul of theanimal makesno sense, sinceman hasno basisfor defining
what soul is. For him, God isthe soul that animatesall life. If atree
iscapable of receiving the sap that circulatesin itsfibers, blooming
in buds and bearing fruit is sufficient proof of itssoul.

Voltaire disputes Descartes's thinking about animals with
these arguments:

“What afool to say that animals are machines deprived of
knowledge and meaning, aways acting in the same way, and
that they learn nothing, do not perfect themselves, and so
on. Isit only because | am gifted with speech that you think
| havefeeling, memory, ideas? Some barbaric creaturesgrab
the dog that exceedsthe manin thefeeling of friendship, nail
him to a table, dissect him still alive, to show you the
mesenteric veins. You find in him all the organs of sensation
that existin you. Do you dare now to argue, if you are able,
that nature has placed all these instruments of animal feeling
so that it cannot feel? Do you have nerves to remain
impassive? L et no such impertinent contradiction of nature
occur toyou. " *°

1.3.7 Jean Jacques Rousseau

Rousseau (1712-1778), in his Discourse on the Origin and
Foundations of I nequality between Men, says that homo sapiens,
initsorigin, isno different from nature. Livein harmony with her. It
takesfor granted the goodness of nature:

0V OLTAIRE. Dicionério filostfico. Sdo Paulo: Abril Cultural, 1978, p. 96-98.
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“Nature usually treats all animals given to its care with a
predilection that seemsto show how jealous sheisof thisright.
Thehorse, the cat, the bull, the donkey himself usually have
thetallest build, asturdier build, more vigor, more strength,
and more courage when in thewoodsthan in our homes; They
lose half of these advantages when they become domesti cated,
and it would be said that all our careto treat these animals
well and well can only feed them. The sameistrue of man:
when he becomes sociable and a slave, he becomes weak,
fearful, and abject; and her delicate and effeminate way of life
eventually unnerves strength and courage. "3t

Rousseau, who was fascinated by the theme of freedom,
thought that society wasthe source of all the evilsand degeneracy of
nature. To him, humans and animals in the state of nature were
beautiful, healthy, and brave. Heargued that from the moment someone
surrounded aplot of land and declared it hisown, instituting private
property, the human golden age began to corrupt. For him, it was
society that ingtituted inequalitiesand injustices.

"Naturerulesinall animals, and the beast obeys." Man suffers
thesameinfluence, but considershimself freeto agreeor resist,
and itisaboveall inthe awareness of thisfreedom that the
spirituality of hissoul isshown.*

Rousseau never believed that man'sfreedom consisted indoing
what he wants, but in not doing what he does not want. Thisisthe
freedom he has always claimed.

Rousseau divergesfrom Descartes about animal's, not agreeing

SIROUSSEAU, Jean Jacques. Discurso sobre a origem da desigualdade dos
homens. Sao Paulo: Nova Cultural, 1997, v. 11, p. 62.

ZROUSSEAU, Jean Jacques. Op. cit., p. 64.
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that they are automatons, but programmed by instinct. The difference
between animalsand man isthat heisafree agent. One chooses by
instinct and the other by freedom.

In recent years, Rousseau haswritten one of hismost delicate
works, Daydreams of a Lonely Walker, which contains descriptions
of the harmony of nature and isatrue hymn of love for animalsand
plants.

In hisseventh walk he criticizesthe experimental study in
animas

“How to observe, dissect, study, know the birdsin theair,
the fish in the water, the quadrupeds lighter than the wind,
stronger than man, and no longer willing to volunteer for my
research than | am. run after them to subdue them by force?
[...] Thestudy of animalsis nothing without anatomy. [...] |
have neither the taste nor the meansto keep them captive,
nor the agility necessary to follow them on their walk when
infreedom. It will therefore be necessary to study them dead,
to tear them, to bon them, to dig their throbbing bowels at
will! What ahorrible set isan amphitheater of anatomy, fetid
corpses, pasty, livid meats, blood, disgusting intestines,
hideous skeletons, foul vapors! | give my word that thisis
not where J.J. will look for your amusements. [...] Infact, |
never thought that so much science contributed to the
happiness of life. "33

Rousseau al so makesreference to plants, considering trees,
shrubs and plants as ornaments of the earth:

“Vivacious by nature and clad in her wedding dressin
the midst of the watercourse and the singing of birds, the

$ROUSSEAU, Jean Jacques. Devaneios de um caminhante solitario. Brasilia:
UnB, 1995, p. 97.
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earth offers man, in the harmony of the three kingdoms, a
spectaclefull of life, interest and charm, the only spectacle
in the world that his eyes and his heart never tire [...]
Greyhound the mountains, diving in the valleysin the woods
to steal as much as possible from the memory of men and
the attacks of the wicked. "3*

For Rousseau, medicine has taken possession of plantsand
seesthem as utilitarian goods, an ideathat is not proper to make
the study of botany pleasant, making the variety of flowers
disappear, drying the freshness of the trees, making the vegetables
and shadows tastel ess and unpleasant. It shows how pleasant and
enchanting plant shapes are of littleinterest to those who just want
to crush them into apestle. The material interest isthat it seeksall
thingsfor profit, he says. And compl ete:

“Nothing that concerns the interest of my body can truly
interest my soul. | have ecstasies, inexpressible outbursts
to the point of merging, as it were, into all beings, of
identifying with the whole of nature. While men were my
brothers, I did earthly happiness projects; Asthese projects
were always relative to the whole, | could only be happy
with a public happiness, and the idea of ??a particular
happiness only touched my heart when | saw my brothers
seeking their happiness only in my unhappiness. So in order
not to hate them, it was really necessary to flee them; so
taking refuge in the common mother, | sought in hisarmsto
escape the attacks of hischildren, | became lonely, or, as
they say unsociable and misanthropic, because the wil dest
loneliness seemsto me preferabl e to the company of the
evil ones, who only feed betrayal and hate”.

¥ROUSSEAU, Jean Jacques, Op. cit., p. 93.
®ROUSSEAU. Devaneios... Op. cit., p. 95-96.

44 Ebna Carbozo Dias}p——



1.3.8 Natural contract

French philosopher Michel Serresdefendstheideathat thetime
has cometo replace Hobbes's Social Contract Theory with the Natural
Contract Theory, * arguing that becausewearelivinginaglobal age,
global history entersin natureand global natureentersin history. Nature
has becomeaglobal goal and humanity hasbecomeanew tota (global)
subject upon planet Earth.

For Serres, history beginswith war, and war isarule of law,
asit can be conceptualized asthe closure and stabilization of violent
involvement by legal decisions. War presupposes aprior agreement,
and this agreement is confused with the social contract. To him,
therefore, Hobbes was mistaken in saying that thewar of all against
all precedesthe social contract. For Serres, on the contrary, itiswar
that protects usagainst theindefinite reproduction of violence. When
all fight against all, what existsisdeadly violence.

Man must seek the state of peace and love; To do so, he must
renounce the primitive social contract, to make anew pact with the
world: the natural contract.

Through Leviathan, Hobbes's study, we have so won the
strugglefor life against the other speciesof floraand faunathat, upon
reaching acertain threshold, victory may turninto defeat.

To date, our fundamental relationship with theworld hasbeen
based on war and property. The devastations that man hasleft in the
wild correspond to the devastations that aworld war would have | eft
behind him. Humanity has turned against the world and the other
Species.

Property rightshave an excremental origin. Likeother animals,
which urinate and defecate in their niche to mark their territory,
humanity has made the planet atrash can. Filth has becomethe mark
of humanity, the seal of therulers, the human race.

%SERRES, Michel. O contrato natural. Rio de Janeiro: NovaFronteira, 1991, p.
51-52.
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The hominal speciesisexcluding all others, preventing
them from nourishing themselves because of the filth that has
left the common house on the planet. But natureis not just a
global being; it reacts globally to our local actions. The domain
iIstemporary and eventually turnsinto servitude. Earth threatens
to overpower us.

The Declaration of Human Rights, like the social
contract, fell silent about the world and nature.

Serres advocates L ocke's conceptual revision of natural
law, whereby man isthe only subject of law. The world that
was seen as our master, then became our slave, then came to
be seen as our host, and now we must admit that it is actually
our symbiot.

Man, parasite of nature and the world, son of property
rights, took everything and gave nothing. The host earth gave
everything and took nothing. A right relationship will have to be
based on reciprocity. All that nature gives to man he must give
back. This means that we must add to the exclusively social
contract anatural contract of symbiosisand reciprocity, in which
our relationship with things would abandon dominance and
possession by admiring listening, reciprocity, contemplation and
respect, acontract in which knowledge would no longer suppose
property nor action domination.

A symbiosis contract impliesthe recognition by humanity
of the rights of the earth and the entire planetary family. The
concept we make of society cannot stick to human society, but
It must reflect the general context, including the environment,
the animal, man, and the social phenomenon.

If no one has ever read the social contract, on the other
hand, Earth speaks to us through its strength and interactions,
which is enough to make a contract.

The natural contract is metaphysical, a result of the
recognition of every collectivethat inhabits aglobal world, along
with all other species. The natural contract is as global and as
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worldwide as the social contract or scientific contract. The
natural contract isasvirtual asthe others, which were not signed
either. All this leads us to consider the point of view of the
worldinitsentirety, theworld with all that livesinit.
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Chapter 2

FAUNA PROTECTION IN THE EUROPEAN
ECONOMIC COMMUNITY AND THE USA

2.1 PROTECTION OF THE FAUNA IN THE
EUROPEAN ECONOMIC COMMUNITY

After the 1970s nature conservation became a major
concern of environmental policy in the European Union.

The European Union's policy for the conservation of
nature over Community territory rests essentially on two
pieces of legislation, Directive 2009/147 / EC of the
European Parliament and of the Council of 30 November
2009 on the conservation of wild birds. European Union
directive adopted in 2009 replacing Council Directive 79/
409 / EEC of 2 April 1979, which was previously amended
several times and substantially. And Directive 92/43 / EC,
adopted in May 1992, which deals with the conservation of
natural habitats and wild fauna and flora — Directive
Habitats.

The Birds Directive and the Habitats Directive have
provided asignificant legidative basisfor the protection of rare species
and their endangered habitats. Both formthelegislative framework
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protection and conservation of European habitats and
wildlife.

The Habitats Directive established the Natura 2000
Program, which provides for the ecological zoning of spaces
protected by the European Union. It includes:

« Special Protection Areas (ZPS): for the conservation
of the 182 bird species and subspecies listed in Annex | to
the Birds Directive, as well as migratory species.

e« Special Conservation Zones (ZCS): for the
conservation of 253 habitat types, 200 animal species and
434 plant species listed in the Annexes to the Habitats
Directive.

2.1.1 Directive 92/43 | EEC of 5/21/1992

Directive 92/43 /| EEC, which deals with the
conservation of natural habitats as well as wild fauna and
flora, was drawn up in view of the need to prioritize the
conservation of certain types of natural habitats and certain
species, and Also, due to the cost of conservation measures
to establish a common responsibility of all Member States,
co-financing is often required. It applies along with the bird
directive. This Directive declares endangered, vulnerable,
rare and endemic species of Community interest.

Priority species are considered to be those over which
the EEC has a particular responsibility because of the
importance of its area of occurrence.

The main objective of this Directive is to ensure that
biodiversity is preserved through the conservation of their natural
habitats and wild floraand faunain the European territory of the
Member States, where the treaty applies.

The measures provided for in this Directive take into account
economic, social and cultural requirements, aswell as regional
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and local.

In your art. 3, this Directive has constituted a European
ecological network — Natura 2000 — for the conservation of
specially protected sites as set out in itsannexes.

Theimplementation of the Natura 2000 program, according
to the Habitats Directive, should take placein three stages:

Step n. 1 — Preparation of national lists of habitats and
their species. Habitats and specieslisted in Annexes| and |1 of the
Habitats Directive are recognized as threatened throughout Europe.
Meanwhile, their level of conservation in each Member State is
different. For thisreason, this stage of the process consists of an
assessment of the habitats and species of each Member State at
national level. Based on thisresearch, sitesrequiring conservation
areidentified and submitted, in the form of anational list, to the
European Commission. The choice of protected sitesis based on the
selection criteriaset out inAnnex I11 of the Directive.

Sep n. 2— The Community importance of the placesincluded
inthe national lists shall be assessed. The European Community is
home to six distinct biogeographic regions, each with its own
characteristicsand peculiaritiesasregardstheir habitats and species.
The deadlinefor the demarcation of sites of Community importance
was June 1998. The selection of these areas is carried out in
collaboration with the Commission and with Member States according
tothecriteriain Annex I11.

Step n. 3 — The establishment of Special Conservation
Zones was foreseen. When a place is recognized as such by the
Council, Member States will have six years to formalize this
declaration, or by 2004 at the | atest.

Following the adoption of the Habitats Directivein May 1992,
thetwo objectives of socioeconomic cohesion and nature conservation
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tend to get closer and closer.

The Habitats Directive establishes alegal framework for
the protection of aset of sites by forming a branch of protected
areas.

In Special Conservation Areas, the Member Stateis obliged
to establish conservation measuresin accordance with the ecol ogical
requirements of natural habitats (Annex I) and species (Annex I1).
The establishment of asite-specific management plan or integrated
with other management plans, although not mandatory, appears as
ameans of implementing the directive.

Conservation measures are chosen by the Member States.
They can bethrough regulation, with the creation of private reserves,
through administrative measures, such as financing or signing
contracts and agreementswith landowners.

When proposing places which could be declared special
zones, Member States shall inform the Commission, in addition to
their needs, of the amount they consider necessary in the case of
Community co-financing to enable them to fulfill the obligations
inherent in their conservation and management. areas.

A management plan comprising co-financing by the Life-
Nature Community Fund isalready under trial.

The Commission, in agreement with the Member State
concerned, shall assessthe amount of financing required. Measures
that are not covered by the action plan dueto lack of resources, as
well as those that, although integrated, have not received the
necessary co-financing or have been funded only in part, will be
reviewed every two years. These measures are preventive.

Another element of the directivein hisart. 6.2, it is the
obligation of Member Statesto avoid any deterioration of habitats
and any significant disturbance of speciesoccurring in protected
sites.

In arts. 6.3 and 6.4, we find the third component of the
protection system provided for in the directive.

Any project or plan not directly linked or necessary to the
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Management of the protected site, but likely to affect this site
significantly, individually or in conjunction with other plans and
projects, should be the subject of an appropriate assessment of the
impactsit may have on the site and the conservation objectivesthat
protect it. If the project isto damage theintegrity of the site, the
competent national authorities may only license the project under
thefollowing assumptions:

First: If it isshown that thereis no workaround, and thisis
convincingly demonstrated.

Second: If it represents agreater public interest, including
the social and economic nature of the project, in which case the
Member State should take the necessary compensatory measures
to ensurethat the overall coherence of Natura 2000 is protected by
informing the Commission of the arrangements.

In the case where priority species occur, considerations of
human health, public safety or the primary beneficial consequences
for the environment may beinvoked, with the Commission'sopinion,
or other overriding reasonsin the public interest.

The Directive does not specify the content of the protected
areas management plan, leaving it to the Member States. Its
elaboration isnot foreseen before the 3rd stage of the process. Once
the protection zones have been chosen by the Member States and
the Commission, the former will still have six yearsto set up a
protection system and to draw up management plans. Although the
management plan is not a legal requirement of the Habitats
Directive, it will be useful and necessary for the conservation and
restoration of future Natura 2000 sites within adesirabl e state of
conservation.

Thedirective statesthat Member States should endeavor to
encourage the management of landscape elements of major
importance for wild faunaand flora, those elements essential for
migration, geographical distribution and genetic exchange of species.
wild.

Species protection — 1t has been provided that Member
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States Members shall take the necessary measuresto putin placea
system of strict protection for Annex IV animal speciesintheir area
of jurisdiction, prohibiting:

— any formof intentional capture or killing of individuals of
the species of nature;

— theintentional disturbance of these species, especially
during the period of reproduction, dependence, hibernation and
migration;

— thedestruction or intentional harvesting of eggsinthewild;

— deterioration or destruction of breeding sites or resting
areas.

Members shall prohibit the possession, transportation, trade
or barter, and offering for sale of specimenstaken from thewild except
those that werelegally withdrawn prior to the Habitats Directive.

Theplant specieslistedinAnnex 1V are subject to aprotection
scheme, thefollowing being prohibited:

— harvesting, pruning or intentional destruction of thesein
thewildintheir areaof occurrence;

— possession, transport, trade or exchange and offer for
sale of speciesof nature, except those that were legally withdrawn
beforethe said Directivewasinforce.

Appendix V liststhe specieswhose exploitation is permitted,
provided it iscompatible with their maintenancein afavorable state
of conservation. Exploitation shall beregulated in relation to locations,
periods, modes, and game rules, and shall be preceded by an
authorization system listing speci es and setting quotas, captive breeding
under controlled conditions, and an assessment of the measurestaken.

These measures provided for in the Habitats Directive can
be derogated in the following cases:
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— intheinterest of protecting wild faunaand flora and
conserving natural habitats;

— to prevent damage, in particular to crops, livestock,
forests, fish, waters and to some extent property;

— intheinterest of public health and safety, or for other
overriding reasons in the public interest, including social or
economic nature, and for reasons which have primary beneficial
consequences for the environment;

— for the purposes of research and education, restocking
and reintroduction of these species and for the necessary breeding
operations for the purpose of preservation, including artificial
propagation of plants,

— to allow, under strictly controlled conditions, on a
selective basis and within certain limitations specified by the
competent national authorities, of certain speciesincluded in
Annex |V.

States have to report to the Commission every two years
on the derogations and control measures used, aswell as on the
results obtained.

Member States should adapt national legislation to the
dictates of the Directive.

The EEC Commission shall be assisted by a committee
composed of representatives of the Member States and chaired
by arepresentative of the Commission.

The representative of the Commission shall submit to the
Committee adraft of the measuresto be taken. The committee
shall deliver its opinion on the draft, within atime limit which the
chairman may lay down according to the urgency of the matter.
The opinion is delivered according to the majority. The
Commission finalizes the measures of the Committee.

2.1.2.The primacy of European law - European law

plays an important role with the countries of the European
Economic Community, which imposes strict ruleson thefield of
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environment, regulationsand directives.

The Member States of the European Community must respect
thedirectives, because of the general principlesof the Treaty of Rome,
which aimsto implement common policies, especially inthefield of
agriculture and the environment, and the similarity in European
legidation.

The EEC Treaty, initspreamble (Articles 164, 189 and 192),
setsforth the primacy of European law over national law. Thisgives
European directivesabinding character for all Member States.

The European Court of Justiceischarged with ensuring that
these principlesare applied.

When thedirectivesareviolated, complaints may be addressed
to the EEC, the European Parliament and the European Court of
Justice.

The EEC exercisescontrol over the application of itsdirectives
through its agents. The complaint is short-term and aletter issent to
the offending State and the Court of Justice, which isto be ordered to
comply withthedirective.

Theexerciseof theright tocomplainissmple: itissufficient to
send ahandwritten or typed letter to the Commissionin Brussels.

The Court may be brought directly through alawyer registered
inacourt of oneof the Member States. The European Court of Justice
iIsbasedin Luxembourg.

Theindividual and associationsmay addresstheir petitionsto
the European Parliament, the Petitions Committee or the EEC, and
influence the establishment of the Directives.

2.2.2. Animalssubjectsof rights, anew conception that emerged
intheUnited Sates Supreme Court

The animal as a subject of rights in the conception of the
American Judge, Douglas, by vote cast inthe Serra Club v. Morton
(Toward Legal Rights Objets, 445. S. Cal. |. Ver. 450 - 1972), in
which there was an application for the annulment of adecision of the
USForest Service, which released to the Mineral King Valley, an
almost wild areafor the construction of aski resort:
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Judge Douglasin hisvote argued that inanimate objects
they are sometimes partiesto the dispute. And just as the ship
has alegal personality and the ordinary corporation isaperson
for legal purposes, so nature can be subject to rights:

“So this goes for valleys, meadows, rivers, lakes,
estuaries, beaches, ridges, thickets, trees, swamps, and even
the air that feel s the destructive pressure of modern technology
and modern life. Theriver, for example, isasymbol of all life
that sustains or nourishes - fish, aquatic insects, otters, deer,
elk, bears and other animals, including man, who depend on
them or enjoy their contemplation, sound and your life. The
river, asinterlocutor, speaks of the ecological unity of life of
whichitis part. These people who have asignificant relationship
with thisbody of water - whether it's afisherman, acanoeist, a
zoologist, or alumberjack - need to be able to talk about these
values - that the river represents and are threatened with
destruction. ”

The voice of inanimate objects, however, should not be
stifled. This is not to say that the judiciary ignores the
administrative functions of the federal agency. Thissimply means
that before this priceless piece of America (such as valleys,
meadows, river or lake) isforever lost or transformed to be
reduced to rubble from our urban environment, the voice of the
existing beneficiaries of our environment would rejoiceiif it
could. be heard ... "?

In the same vein, Professor José Alfredo Baracho Junior
tellsusin hisbook Civil Liability for Environmental Damage,
Jurist Stone, in an article entitled “ Should trees have standing”
- (California Law Review, No. 45, pp. 450-481, 1972)
supports the ideathat environmental protection standards are
away of assigning subjective rights to animals and plants.

ISTEWART, Richard B, KRIE James E. Environmental law and policy, 2 ed.
Indiandpolis: BobbsMerriel, 1978, pgs. 812 a820
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claiming environmental protection are acting astheir representatives.?

For Stone, although trees and plants are not human beings,
they areindividual sasthey are uniquely recognizable. Therecognition
of animal and plant rightswasan evol ution of the process of declarations
of rights, which extended from whitesto blacks, Indians, women and
other minorities.

Today, animal asasubject of rightsisalready conceived by
most legal scholars around the world. One of the most common
argumentsfor the defense of thisview isthat, just aslegal or moral
persons have personality rights recognized from the moment they
register their constitutive actsin acompetent body, and can appear in
court to claim theserights, a so animalsbecome subjects of subjective
rightsunder the lawsthat protect them. Although they do not havethe
capacity to appear in court to claim them, the Government and the
community were given the constitutional mandate to protect them.
The Public Prosecution Service has been given the express legal
competenceto represent them in court when the laws protecting them
areviolated. Fromthisit can be clearly concluded that animalsare
subject to rights, although they must be claimed for substitutive
representativeness, asarerelatively incapabl e or incapable beings,
who, however, are recognized as persons.

Thosewho are rel uctant to recognize animal s as subj ects of
rights have astheir main argument the conviction that rights can only
be applied to people. And therefore, only individualsor legal entities
can be subject to rights.

But if we deepen our reflection on the so-called personality
rightswewill find that nothing elseiswhat rights emanate from the
person as an individual. They must therefore be understood as
rights arising from the nature of the person asaliving being from
birth. A baby, before being registered, is already a person, at

BARACHO JUNIOR, JoséAlfredo de Oliveira. Responsabilidade Civil por dano
a0 meio ambiente. Del Rey. Belo Horizonte, 2000.

58 Ebna Carbozo Dias}p——



least from a scientific and human point of view. In terms of
psychiatric medicine, an individual becomes a person when he
becomes aware of hisindividuality. Valuing the person asaliving
being we have to recognize that lifeis not only an attribute of
man, but a generic good, innate and immanent to all that lives.
And from this point of view the person has hisrightsimbricated
in hiscondition asan individual, not just an individual with acivil
identity. We can only come to the conclusion that animals,
although not human or legal persons, are individuals who have
innate rights and those conferred on them by law, the former being
above any legislative condition.

If we compare the rights of a human person with therights
of the animal as an individual or species, we find that both are
entitled to the defense of their essential rights, such astheright
tolife, the free development of their species, the integrity of their
organism and their rights. aswell as the right to no suffering.
From an ethical and scientific point of view it is easy to justify
the personality of the animal. For Peter Singer, understanding
the principle of equality applied hereis so simplethat it requires
no more than understanding the principle of equality of interest.
If we want to compare the value of onelife with another we have
to start by discussing the value of lifein general.
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Chapter 3

A THEORY OF ANIMAL LAW

3- Animal Law isaset of rules, laws and principles that
regulate the protection of the animal in order to guarantee its
physical and moral integrity, aswell asitsdignity with anon-human
animal.

If previously the laws that protect animals were aimed at
man himself and the right to property, from 2000 there was a
paradigm shift and the animal began to be considered by itself.

Animal protection laws are not new, but their study from
an autonomous and altruistic perspectiveisrecent. Aswith all
evolutionary processes, the change in the way humansrelate to
nonhumans is linked to the postmodern revolution, its new
paradigms, and the emergence of new theories and new categories
of rights.

The aim of this chapter isto contribute to strengthen the
ideathat animal law deservesto be part of an autonomous branch
of law, not to continue to be treated indirectly by environmental
law. It also seeksto present, asabasisfor thisautonomy, atheory
of animal rights.
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3.1 New scientific theoriesand paradigms

A theory arises when a new paradigm regarding a given
knowledge or view of fact replacesthe previous one. However, the
transition from one paradigm to another does not happen immediately
with thearrival of the new idea. Human thinking and science evolve
day by day and generation after generation, gradually. And social
dynamicsdoes not necessarily lead to aparadigm shift. Thereisaways
alot of resistance to change of any kind. And for aparadigm to be
enshrined as new, itsrecognition by agroup of scientistsisnecessary.

Intheclassicwork " The Structure of Scientific Revolutions,”
physicist Thomas S. Kuhn conceptualizes paradigm as"what members
of acommunity share, and conversely, ascientific community consists
of menwho shareaparadigm."!

Max Planck believesthat "anew truth scientifically doesnot
triumph by convincing itsopponents and causing them to seethelight,
but because their opponentsfinally die and anew generation grows
familiar withit."?

According to Kuhn, the advancement and acceptance of the
discoveriesonly occur because some previously accepted beliefsor
procedures are discarded and simultaneously replaced by others.®

If science is the gathering of facts, theories and methods, scientists
are people who have contributed, with or without success, to this
particular constellation. Development becomes the gradual process
by which these items have been added, either alone or in combination,
to the ever-growing stock that constitutes scientific knowledge and
technique.

1KUHN, Thomas S. A estrutura dasrevol ugdes cientificas. S&o Paul o: Perspectiva,
2013.p. 281-282.

2PLANCK, Max. cientific autobiography and other papers. Trad. Frank Gaynor.
NovaYork: Philosophical Library, 1949. p. 33-34.

3KUHN, op. cit., p. 145.

41dem, ibidem. p. 60.
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Inthefield of law science, the new paradigm derivesfrom
the external social need. But, asin all fields of science, the new
paradigm is always preceded by acrisis. For Khun, thecrisisis
an appropriate prelude to the emergence of new theories:

The transition from acrisis paradigm to a new one, from which a
new tradition of normal science may emerge, isfar from being a
cumulative process obtained through an articulation of the old
paradigm. Rather, it isareconstruction of the field of study from
new principles, areconstruction that alters some of the most basic
theoretical generalizations of the paradigm.®

Thistransition from an old paradigm to anew one, Kuhn
calls the scientific revolution. For the author: “We consider
scientific revolutions to be episodes of noncumulative
development, in which an older paradigm istotally or partially
replaced by a new one, incompatible with the previousone.”®*He
adds: “ Scientific revolutions begin with asentiment. also narrowly
restricted to asmall subdivision of the scientific community that
the existing paradigm has ceased to function properly. "’

When doctrine and the academic world accept the new
legal paradigm, new theories are created to explain the anomalies
in men's relations to one another or between men and nature,
and those that solve the problems badly solved by their
predecessors are considered successful. . And if the new theory
is not compatible with the old one, it must completely replaceit.

Kuhn thus describes the formation of atheory:

In principle there are three types of phenomena on which a
new theory can be developed. The first type comprises the

5SKUHN, Thomas S. A estrutura dasrevolucdes cientificas. S&o Paulo: Perspectiva,
2013. p. 169.

5 |dem, ibidem, p. 175.

”|dem, ibidem, p. 178.
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phenomena already well explained by existing paradigms. Such
phenomenararely offer motives or a starting point for constructing
a new theory. When they do, they are rarely accepted. A second
class of phenomena comprises those whose nature is indicated by
existing paradigms, but whose details can only be understood after
further articulation of the theory. Scientists focus most of their
research on these phenomena, but such research is aimed at
articulating existing paradigms rather than inventing new ones. Only
when these articulation efforts fail do scientists encounter a third
type and phenomenon: scientific anomalies, whose characteristic
trait istheir stubborn refusal to be assimilated by existing paradigms.
Only thiskind of phenomenon gives rise to new theories.®

We can say that modern science began with stargazing. Only
later did scienceturn its eyesto human affairs and, more recently,
began to look at the environment and nonhuman animals. It took
several crises - both ethical, social and political - for scienceto
worry about the environment and animals.

Indeed, the mentors of thought between the sixteenth and
seventeenth centuriesranged from Copernicus (1473-1543) to | saac
Newton (1642-1727). The Copernic Revolution developed the
theory of the heliocentric model. Galileo Galilel (1564-1642) founded
the science of motion. Francis Bacon (1661-1626) created the
empirical method of inquiry. René Descartes (1596-1650) wasthe
founder of modern Rationalism. And |saac Newton formulated
Newton's threelaws, which underpinned Classical M echanics.®

Inthefield of legal science, Rationalism and Empiricism are
found in the works of Immanuel Kant (1724-1804): "Critique of
Pure Reason" (1781), "Critique of Practical Reason" (1788) and
"Critique of Judgment" ( 1790) .%°

8l dem, ibidem, p. 183-184.
SMAGEE, Bryan. Histéria dafilosofia. S8o Paulo: Edi¢des Loyola, 2001. p. 64.
ldem, ibidem, p. 132.
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Rationalismishumanistic and foundational, not concerned with
other nonhuman beings. Humanism regardsman asadifferentiated and
superior being ontheplanet. Thisparadigmwasstriking for technologica
progresswith an emphasison empirical rationalism and the unbridled
control and exploitation of nature.

Inthe science of law, the Cartesian-Newtonian theory influenced
the adoption of legal positivism, defended by Kant, and al so reflected
inal lawsthat governed thelivesof human beingsfor centuries.

The science of law hasbeen closely linked to thisdoctrinefor
many years, which, by distinguishing fact and val ue, has disassociated
the application of justicefrom morality, in keeping with the provisions
of thelaw. For legal positivism, itisonly fair what isinthelaw; astrictly
objectiveview of law.

The Cartesian-Newtonian paradigm isbased oninductiveand
deductive logical reasoning and predictability. It is also based on
objectivity from animpartial observation. Roberto Crema, psychologist
and anthropologist at the International College of Therapistsand Rector
of thelnternational University of Peace, Bradilia, refersto thisparadigm:

This concept derived from the Scientific Revolution, amovement that
sprang from the rich and heuristic 17th century thought sphere that
definitely surpassed the medieval scholastic model of thought. The
main builders of this new conceptual building bound to prevail in the
following centurieswere Galileo, Bacon, and especially Descartes and
Newton, which is why the vast modern paradigm can be called
Cartesian-Newtonian.*

Cremastatesthat “ Descartes fractionated man into body and
soul, establishing dualism in philosophy, which historically represented,
according to Mess, 'radical metaphysical dualism'.” 12

UCREMA, Roberto. Introducéo a visdo holistica — Breve relato de viagem do
velho ao novo paradigma. S&o Paulo: Summus Editorial, 1988. p. 29-30.

2CREMA, Raberto. Introdugéo a visdo holistica — Breve relato de viagem do
velho ao novo paradigma. S8o Paulo: Summus Editorial, 1988. p. 32.
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The mechanistic paradigm has been seriously shaken by
research into electrical and magnetic phenomena. Thiswasthanksto
the scientific revolution from the nineteenth century. It can be said
that the first step was taken by Michael Faraday (1791-1867) and
James Clerk Maxwell (1831-1879), whose studies gave rise to
el ectromagnetism and replaced the concept of forcewith thefield of
force.®

INn 1900 Max Planck (1858-1947) revol utionized physicswith
histheory of quanta, initiating quantum mechanics. Another decisive
scientist for changing the paradigm of science wasAlbert Einstein
(1879-1955), inaugurating modern physics, which isrelativistic,
atomic and quantum®,

To solidify the new scientific paradigms, Werner Heinsenberg
(1901-1976), aNobel laureatein physicsin 1932, introduced into
physicsthe principle of uncertainty, influencing the paradigmsof all
other sciences, including applied humanities, including law.

Another researcher who contributed to paradigmatic changes
inthe scientific world was Charles Darwin (1809-1882). Helaunched
thetheory of evolutioninto theworld, explaining that evol ution would
occur through natural and sexual selection. With that he removed man
from the king's pedestal of creation to be the result of millions of
yearsof evolution. Inthefield of law, wherethe principlethat justice
appliesonly tomen applies, if thelaw wasjustice, therewereno laws
to protect the environment and animals.

The new paradigms of biology and physics gaveriseto the
systemic paradigm when science admitted that everything is
interconnected. Thishasresulted in new worldviews such asecocentric
and biocentric. In ecocentrism, the ecosphere, not man, isthe center
of humanity's value. Ethics becomes ecocentric, planetary and
systemic. The systemic paradigm recogni zesthe interconnectedness
of all things and the interdependence of all that lives. From this
paradigm came the idea of respect for nature and shared

BCAPRA, Fritjof. Otao da Fisica. Sdo Paulo: Cultrix, 1983. p. 51.
“CREMA, op.cit., p. 40.

66 Ebna Carbozo Dias}p——



responsibilities, making room for for Environmental Law to be
established as an autonomous discipline.®

Biocentrism is an evolution of ecocentrism and is also part
of the systemic view of the world. The biocentric view
understandsthat all lifeisinterconnected and that lifeisavalue
prior to all others. Understandsthat life hasageneric value, itis
not only right of man, but of everything that lives. Finally, for
biocentrism, theright to lifeisthe supremeright of all living. It
was founded by physician Robert Lanza (2009), who assigns
consciousness the fundamental and creative role of the universe
- unlike the classical ideawhere the universe createslife.®

For Fritjof Capra, the new paradigm can be called holistic,
ecological or systemic. Not only doesit ook at something as a
totality, but also at how it is embedded within larger totalities.'’

In the year 2000, in my doctoral thesis, thefirst in Brazil
defended at a Faculty of Law dealing with animal rights, |
expressed myself about the new scientific paradigm that was
emerging, contributing to make Environmental Law an
autonomous branch of Law. , including the study of animal rights
and, consequently, allowing the discussion in the academic world
to construct atheory of animal rights.

The planetary crisis hasgiven riseto aholistic paradigm, reoriented by
aworldview. Holos, in Greek, means"all" and the holisticis concerned
with uniting the wholein relation to its parts.

In the new paradigm science must conceive of reality as a network of
relationships. The field of action encompasses a web of relationships

intrinsically dynamic, which does not deal with exact truths’1®

5\er MILARE, Edis. Direito do ambiente. S&o Paulo: Revista dos Tribunais,
2011.p.119.

18 ANZA, Robert. Biocentrismo. Pensar Além. Publicado em 21 de novembro de
2009. Disponivel em: <http://pensaralem.wordpress.com/2013/11/21/
biocentrismo-robert-lanza-2009/>. Acesso em: 4 set. 2014.

TCAPRA, Fritjof. Pertencendo ao univer so: exploracfes nasfronteirasdaciéncia
edaespiritualidade. Sdo Paulo: Cultrix, 1991. p. 11.

BDIAS, EdnaCardozo. Tutela juridica dosanimais. Belo Horizonte: Mandamentos,
2000. p. 344.
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Thus, undoubtedly, it wasthe planetary crisis and the great
ecological disastersthat made possibletheintroductioninthelegal
world of the Environmental Law and, in atransversal way, the
Animal Law. The possibility of destruction of the planet, the
extinction of animal species and the destruction of the human
species has brought up, in the scientific world, the discussion about
the need to create laws and norms for the preservation of species
in order to ensurethe survival of the species. humanity and future
generations.

The ethical and moral crisisof modern times hasgivenrise
to the need to establish new valuesto relate to the world and other
nonhuman species. Violence has created the longing for a peaceful
world and more respect. Thisideal of respect and the awareness
of one'sindividual and social responsibility has extended in general
to all races, all beings. Thus, animal rights have cometo be part of
the moral values of society, being today recognized by laws and
discussed in the courts, being part of the moral values ??of all
nations.

Today animals are considered holders of supranational
rights, provided for ininternational treaties and conventions, and
are part of the domestic legislation of every civilized country.

3.2 Animal rightstheory

Although theideaof recognizing the existence of an animal
rightstheory isrecent, thefirst mention of theterm “animal rights’
wasinHenry Salt's“Animals’ rights”.

When the English theol ogian Humphy Primattin 1776 wrotethe
book " A Dissertation onthe Duty of Mercy andthe Sinof Crudty Againgt
Animas," hespoke of theduty of compassionfor men. It did not mention
the expression “animal rights”, but used the capacity parameter to

ISALT, Henry. Animals' rights considered in relation to social progress.
Pennsylvania: Society for Animals Rights, 1980.
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suffer as parameter to speak of moral consideration.?

The well-known English philosopher, Jeremy Bentham, in
1789, defended the sameideasin hisbook "An Introduction to the
Principles of Morals and Legislation," stating that possession of
sentiencerather than rationality should give moral considerationto a
ser. 2

Thetheory of animal liberation, introduced by Peter Singer,
wasoneof thepillarsfor the formation of animal rightstheory. Inhis
book Animal Liberation, originally published in 1975, Singer
denounced the suffering of animalsand demonstratesthat the practices
used by humansin their relationship with animalswere unjust at the
time. For him, being animals sentient beings, their interests should be
taken into consideration aswell astheinterests of humans. For him,
animal s should beincluded in the moral consideration of humans.?
Singer hasintroduced animalsinto the moral community, and the key
to animal liberation for himisthe consideration of interests. And the
equal consideration of interestsis dueto the ability of animalsto
suffer.®

In “Practical Ethics,” 2*Singer argues that animals, being
endowed with sensitivity and conscience, should betreated with the
same respect as humans. The principle of equal consideration of
Interests must be applied without distinction between the human and
nonhuman animals. The ability to suffer and feel pain must be a
prerequisite for measuring interests.

PPRIMATT, Humphrey. A dissertation on the duty of mercy and sin of cruelty to
brute animals. London, 1776. Animal Rights History. Disponivel em: <http://
www.animal rightshi story.org/animal -rights-c1660- 1785/enlightenment-p/pri-
humphrey-primatt/1776-mercy-cruelty.htm>. Acesso em: 16 set. 2014.

2l OURENCO, Daniel Braga. Direito dos Animais: fundamentag&o e novas
perspectivas. Porto Alegre: Sergio Antdnio Fabris, 2008. p. 354.

2ZD|AS, EdnaCardozo. Bioéticaedireitosdosanimais, Férumde Direito Urbano
eAmbiental —-FDUA, Belo Horizonte, ano 8, n. 43, p. 16-21, jan/fev. 2009. p. 17-
18.

ZSINGER, Peter. Libertacdo animal. Porto Alegre: Lugano, 2004. p. 3.

#gNGER, Peter. Eticaprética. 3. ed. Sdo Paulo: Martins Fontes, 2002.
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Thetheory of animal abolitionism has asits great proponent
theAmerican philosopher Tom Regan. Regan claimsthe extensionto
animalsof theethical principleand inherent value of each individual .
And presents animals as subjects of alife, preaching the end of all
exploitation of animal life.?

Describing about abolitionism, Heron Gordilho, ascholar on
the subj ect, complements:

Jurists such as Steven Wise, Gary Francione and Jean-Pierre
Marguenau, however, are more concerned with giving legal
personality to animals in order to assure them the ability to acquire
rights and defend them in court through their representatives.?

From 2000, thejuridical conception of the animal as subject
of rightsexpanded to al the planet. And around that was forming and
strengthening the theory of animal rights. In my doctoral dissertation,
defended in 2000,%, | introduce to the academic world of Brazil the
ideaof theanimal asasubject of rights, based on asentenceissued
by the United States Supreme Court:

The animal as subject of rights in the conception of the American
Judge Christopher Douglas Stone, in vote cast in the Sierra Club V.
Morton case (Toward Legal Rights Objets, 445. S. Cal. |. Ver. 450 -
1972), in which there was aAnnulment of adecision by the US Forest
Service, which cleared Mineral King Valley, an ailmost wild area for
the construction of a ski resort.

Judge Douglas Stone, in hisvote, argued that inanimate objects are
sometimes parties to litigation. And just as the ship has a legal

ZREGAN, Tom. The casefor animal rights. Berkeley and LosAngeles: University
of CadliforniaPress, 2004. p. 268.

REGAN, Tom. Jaulas Vazias. Porto Alegre: Lugano, 2006.

Z’GORDILHO, Heron José de Santana. Abalicionismo animal. Salvador: Evoluggo
Editora, 2009. p. 75.

BDefendidanaUniversidade Federal de Minas Gerais—UFMG, emfevereiro de
2000, tendo como orientador o Prof. Arthur Diniz, tese posteriormente
transformadaemlivro. (DIAS, EdnaCardozo. Tutelajuridica dosanimais. Belo
Horizonte: Mandamentos, 2000. p. 84.)
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personality and the ordinary corporation is a person for legal
purposes, also nature may be subject to rights.?

The same line of thought adopts Professor José Alfredo
Baracho Junior inhisbook “ Civil Liability for Environmental Damage,”
guoting Douglas Stone, in an article entitled “ Should trees have
standing” *° in which the American lawyer presents the idea that
environmenta protection standardsareaway of giving subjectiverights
to animalsand plants. Following this reasoning, the associationsand
public agents claiming environmental protection in court areacting as
thelr representatives.®

For Stone, although trees and plants are not human beings,
they areindividual sasthey are uniquely recognizable. Therecognition
of animal and plant rightswasan evolution of the processof declarations
of rights, extending from whitesto blacks, Indians, women and other
minorities.®

But Americanjurist Steven M. Wise, professor of Harvard
University'sAnimal RightsLaw discipline, thefundamental rightsthat
must be recognized for living things must be linked to their capacity
for autonomy and self-determination. It isautonomy and not the ability
to suffer that ensures animal s accessto fundamental rights. According
to him, the judges do not take into account the animals' ability to
suffer when uttering their sentences, but the autonomy.

PDIAS, EdnaCardozo. Tutela juridica dosanimais. Belo Horizonte: Mandamentos,
2000. p. 84-86. Ver também STONE, Christopher. Should trees have standing?
Toward legal rightsfor natural objects. Law Review, California, n. 45, p. 450-481,
1972. apud GORDILHO, Heron José de Santana. Abolicionismo animal. Salvador:
Evolug&o Editora, 2009.

STONE, Christopher Should trees have standing? Toward legal rightsfor natural
objects. Law Review, California, n. 45, p. 450-481, 1972. apud BARACHO
JUNIOR, José Alfredo de Oliveira. Responsabilidade civil por dano ao meio
ambiente. Belo Horizonte: Del Rey, 2000.

3IDIAS, EdnaCardozo. Tutelajuridica dosanimais. Belo Horizonte: Mandamentos,
2000. p. 86.

%2|dem, ibidem, p. 84-86.
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For Wise,* abeing has autonomy when:

« Hasinterests;

« Canintentionally try to satisfy them;

« Hasasense of self-reliance that allows him to understand,
even to aminimum, that he isthe one who wants something
and that heistrying to achieveit.®

If one hasthis autonomy, saysWise, he must be guaranteed
fundamental rights, which he calls"rights of dignity." Sentienceand
consciousness areimplicit in the concept of 'practical autonomy'.
Just asthe law does not require full autonomy to recognize human
rights, it cannot do so to grant rightsto animals.

I'n our opinion, Wise'stheory attemptsto use human criteria
for the recognition of animal rights.® But we haveto agree with the
fact that incapabl e human beings have rights and are considered
people. And therefore animals as living beings deserve the same
legal consideration.

American jurist advocate for abolitionist theory Gary
Francione, Rutgers University professor of philosophy and law
professor, ponders that the current "legal welfarism" system
suggests confronting human interests with those of animalsto
conclude whether an animal's suffering It isjustifiable. From
this perspective, the interests of animals are always viewed
secondarily. We always choose human rights as the most
relevant. Welfarist legislation, while advocating for
improvements, allows the animal to be liable to property rights
and to be subjected to cruelty when it comes to economic
exploitation. For Francione, the archaic notion must be revised
that animals are things, resources or objects. In the Welfarist

*BParasaber mais, ver WISE, Steven M. Animal thing to animal person—Thoughts
ontime, place, and theories. Animal Law, v. 5. p. 61-68, 1999.

#\WISE, Steven M. Palestraproferidanol CONGRESSO MUNDIAL DE BIOETICA
EDIREITOANIMAL. Salvador: Universidade Federal daBahia(UFBA), 8 de
outubro de 2008.

*DIAS, EdnaCardozo. Bioéticaedireitosdos animais. Forumde Direito Urbano
eAmbiental —FDUA, Belo Horizonte, ano 8. n. 43, p. 18, jan./fev. 2009.
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position we can use nonhuman animals if we do not inflict
unnecessary suffering on them. So animals have only the
values ??we wake them up. Regulation of animal use cannot
protect it when it can be considered property.3¢

In Gary Francione's understanding, undoubtedly, the
property condition limits the protection of the animal. He
states that animal welfare legislation speaks of unnecessary
suffering, and talking about necessary suffering is an
indefensible thesis. It warns that the animal hasitsintrinsic
value and property is an extrinsic value and that if we make
it liable to property rights, we will always end up using it for
economic, legal, social and political purposes. Francione
concludes that, as a property, it is not possible to give equal
consideration to the animal in relation to humans; therefore,
it will be considered from the point of view of human
interests.®’

Francioneis sparing no criticism of the brain similarity
theory used for the recognition of the rights of the great apes
and dolphins, the so-called "similar mind theory",*® because
he fears that more experiments will be conducted to prove
brain similarity. Using these arguments, the author
understands that those who advocate animal welfare
legislation facilitate the legalization of animal exploitation,
and preach extreme attitudes such as veganism, for moral
and political reasons.®

Inmy view, therecognition of animal rightsin Brazil hasaready
gone beyond the moral standard, since the 1988 Constitution of the
Republic (CR / 88) recognizes animal rights. It even contains a
commandment of non-cruelty inc. V11 of art. 225: “VII - protect

%FRANCIONE, Gary L. Animalsaspersons. New York: ColumbiaUniversity Press,
2008. p. 153-169.

’ldem, ibidem, p. 97-105.

BFRANCIONE, Gary L. Animalsaspersons. New York: ColumbiaUniversity Press,
2008. p. 124.

%ldem, ibidem, p. 108.
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the fauna and flora are prohibited, in accordance with the law, practices
that endanger their ecological function, cause species extinction or subject
animalsto cruelty “.%

What ismost needed now isto adopt alegd theory that recognizes
theintrinsic valueof theanima asalivingandindividua being, aswell as
theneedto changeitslegd status. Brazilianlaw dassfieswild animasasa
common good of thepeople, that is, anindivisbleand unavail ablediffuse
good, while domestic anima sare considered by the Civil Codemay be
ubject torightsinrem. Thelegd natureof theminour legidaionisamgor
obstacleto reasoning different from that rooted in popular consciousness,
thatis, or animal isgood, property of the collective (inthe case of wild
animas), whether private property or resnullius(inthe case of domestic).

In Brazil, theanimal isalways property, whether itisapublic
diffuse good, acommon good of the people, or thenitisagood. The
differenceisthat inthe case of the common good of the people, thelaw
imposesdtricter rulesof use, asthey are unavailable, unenforceableand
inalienable, haveimprescriptiblerights. The movable or non-moving
property isapassive object of an owner or proprietor who may use,
enjoy, disposeof and claimit, or, if itisresnullius, appropriateit. Itis
quitetruethat therearelimitsprovided by law for the ownership of an
animal, and that guaranteethe non-submission to cruelty and theright to
welfare, limits much softer than those established for relationship with
wildanimas.

Ananima rightstheory in Brazil should beguided by theexample
of other countrieslike Switzerland, which classifiesanimasnot asthings,
but asanimals. We need to change our Civil Code so that domestic and
exoticanimasarenot classified asthings, but sengtiveanimals. The Civil
Codeof 2002, initsgenera part hasatitle“ About people” —Book I,
and another title “ About Goods’ — book I11, including the movable
property: “CC,Art. 82: The

“BRASIL. Constituicao da Republica Federativa do Brasil de 1988. Disponivel
em: <http://www.planalto.gov.br/ccivil_03/constituicao/constituicao.htm>.
Acesso em: 25 maio 2013.
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movable are those goods which are susceptible to their own
movement, or to removal by alien force, without alteration of the
substance or the social-economic destination.”* And it is based
on this a device that animals are considered to be 'goods
susceptibleto self-movement or removal by alienforce'; in view
incompatible with the new paradigm that isforming.

It isurgent to create athird category in our Civil Code,
one specific to animal's, recognizing them as sentient beings, distinct
from people and goods. Undoubtedly, the minimum moral right
and right to dignity that every animal deservesrequiresthat the
sensitive animal betreated legally asaliving being, different from
humans and goods, and capabl e of acquiring rights.

And it isprecisely thefact that our Civil Code recognizes
only two categories— people and goods—that |eads many scholars
to understand that the animal isthe object of rights (agood) and
not the subject of rights. However, if animals have supranational
rights,*? fundamental rights,*® legal rights,* and in addition they
can go to court for substitution® or representativeness,* thereis
no longer aquestion of whether or not they are subject to rights.
Subject to law means that they may be entitled to rights under the
law and that these rights may be claimedin court.

The theory we embrace is the "theory of rights and
personality.” Animalsare beingswith interests of their own, such
as having security, not suffering, living according to the needs of
their species, among others. And asrights holders, they deserve
to be classified asanimals, which istheir own personality.

“BRASIL. Lei n° 10.406, de 10 de janeiro de 2002. Institui o Cadigo Civil.
Disponivel em: <http://www.planalto.gov.br/ccivil_03/1eis/2002/110406.htm>.
Acesso em: 13 set. 2014.

“2\/ide Declaragdo Universal dosDireitosdosAnimais.

“CR/88, art. 225,810, VII.

“|ei deProtegdo aFauna(Lei n°5.197/67), Lei de CrimesAmbientais(Le n°9.605/
98).

“SILVA, Tagore Trajano deAlmeida. Animaisemjuizo. Salvador: Evolugdo Editora,
2013.p. 162.

“6|dem, ibidem, p. 167.
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Toreturn animalsto their dignity, we must remove them from
the category of goods. In France, Bill 4.495 isalready in Parliament,
calling for the creation of aspecific book to treat animals. A group of
24 Frenchintellectual ssigned amanifesto claiming that * animal sbenefit
fromalegal regimeaccording to their nature of being aliveand sengtive
and that theimprovement of their condition may follow itsfair course,
acategory of itsown must beintroduced into the Civil Code. between
people and goods.” #

3.3Animal rightsholdersin Brazil and Animal Law asan
autonomousdiscipline

Animal rightsrecognized by Brazil ininternational trestieshave
been incorporated into our Congtitution and are part of itspetreasclauses
of thelaw.

Theprovisionthat imposetheirremovability of certain precepts
are petreos. These are the provisions that cannot be abolished with
amendments, condtituting theirreformabl e core of the Condtitution. These
precepts have supremacy over other interests.

Item V11 of 8 1 of art. 225 of CR/ 88 hasmade animalsholders
of fundamenta rights.

Article 225. Everyone hastheright to an ecologically balanced
environment which isacommon use of the people and essential to a
hedthy qudity of life. The publicauthoritiesand thecommunity areobliged
to defend and preserveit for those present and future generations.

Paragraph 1. In order to ensure the effectiveness of thisright,
itisincumbent upon the public authorities:

]

“Nooriginal: “Pour que les animaux bénéficient d’ un régimejuridique conforme
aleur nature d’ étres vivants et sensibles et que |’ amélioration de leur condition
puisse suivre son juste cours, une catégorie propre doit leur étre ménagée dans
le codecivil entrelespersonneset leshiens’. (MANIFESTE. Pour une evolucién
du régime juridique de I’animal dans |le code civil — Reconnaissant sa nature
d’ étre sensible. Disponivel em: <http://www.30millionsdamis.fr/fileadmin/
user_upload/actu/10-2013/Manifeste.pdf>. Acesso em: 18 set. 2014.)
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VI - to protect the faunaand flora, forbidden, according to
the law, practices that endanger their ecological function, cause
species extinction or subject animalsto cruelty.*

When we speak of fundamental rights, we speak of therights
recognized and affirmed by the Constitutions of Nations.
Fundamental rights uphold the fundamental values ??and principles
of acountry'slegal order. They can be grouped into four broad
categories, namely political rights, individual rights, socia rightsand
diffuserights.

This constitutional provision opened the door for establishing
anew legal nature of the environment. Today, the CR/ 88, initsart.
225, recognizes the environment as acommon good of the people.
And as part of the environment, Brazilian wildlifeisacommon good
of the people, adiffuse good to be preserved for future generations.
Anyway, it still remainsaproperty of the nation and the community.

Inthelight of CR/ 88, property isconditional onitssocial
function and the protection of the environment. For Law No. 6,938
/ 81, fauna- including all animals- isconsidered an environmental
resource (art. 3, V). Thus, Animal Law hasbeen studied transversally
in Environmental Law.

However, because it has its own object and principles, we
understand that Animal Law has all the elements to become an
autonomous discipline. Otherwiselet's see:

Theart. 225 of CR/ 88 providesinitsParagraph 1, itemsl to VI,
whichisincumbent uponthe Government toguarantee theright tolifeandthe
ecosystem (item 1); theright to preserve biodiversity (item1); the

“BRASIL. Constituicdo de Republica Federativa do Brasil de 1988.
Disponivel em: <http://www.planalto.gov.br/ccivil _03/constituicao/
constituicaocompilado.htm>. Acesso em: 25 maio 2013.

“BRASIL. Lei n°6.938, de 31 deagosto de 1981. Dispde sobre a PaliticaNacional
do Meio Ambiente, seus fins e mecanismos de formulagéo e aplicacdo, e da
outras providéncias. Disponivel em: <http://www.planalto.gov.br/ccivil_03/leis/
16938.htm>. Acesso em: 13 set. 2014.
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right preservation of speciesand animalsfrom being subjected to
cruelty (itemVI1).

Thesedevicesimply that animalsare entitled to:

e Dignity (beyond humanity), whenit isincumbent upon the
Government and the community to guaranteelife, respect for physical
integrity, ecological balance and preservation of ecosystemsand non-
submissionto cruelty;

e Equality (beyond humanity), in the sense of having life
preserved in its ecosystem, respecting differences, concluding that
lawsexist that threaten practicesthat threaten their ecological balance,
put them in danger of extinction and that submit to cruelty.

In order to achieve equality in the area of animal law, anti-
specificism needsto be strengthened.

Coined by the British psychologist Richard D. Ryder in 1970,
the term speciesism was used by him to describe the usual
discrimination that ispracticed by man against other species, and that
such prejudice would be "based on morally irrelevant physical
differences." Grease:

Theword speciesism aswe know it today wasfirst used in apamphlet
against animal experimentation written in 1970 by Richard Ryder, a
professor of psychology at Oxford University, who repeated it later in
hisbook Victims of Science.®

Thus speciesismisthediscrimination of anindividual because
of his species, and antispecism is the recognition of equal rights
according to differences.

No original: “aprejudice based upon morally irrelevant physical differences’,
(RYDER, Richard. All beingsthat feel pain deserve human rights: Equality of the
species is the logical conclusion of post-Darwin morality. The Guardian.
Saturday 6 August 2000. Disponivel em: <http://www.theguardian.com/uk/2005/
aug/06/animalwelfare>. Acesso em: 23 set. 2014.)

SIGORDILHO, Heron José de Santana. Abolicionismo animal. Salvador: Evolucgo
Editora, 2009, p. 16.
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n Freedom (beyond humanity), which meanstheanimal lives
initshabitat, with the ecosystem balanced, and in accordance withiits
biological needsand sensitivity.

e Legality (beyond humanity), which impliesthe enactment of
lawsto protect animalsand their environment.

e Finally, the principle of the general and solidary duty of all —
Public Power and collectivity —for these devicesto befulfilled and
animalsto be protected.

Isit up to the Government and the community to guarantee
therightsto the balanced environment and to the healthy quality of
life, and whether democracy is part of astate of rightsand duties, We
can concludethat animal rights becomethe general and solidary duty
of all.

The principle of general and caring duty can beillustrated by
thetheory of David Favre, aprofessor at Michigan State University,
who defends animal s as sel f-owner ship.

In order to avoid unequal treatment of nonhuman animals, Favre states
that living objects are self-owership. For him, certain animalswould
be free from human control and control, and may havetheir interests
represented by guardians when necessary. Nonhuman animals
possessing the ability to direct and control should be regarded as
having self-ownership.

In addition to dealing with speciesism for years, Ryder
developed and refined the theory of painism, using theterm painience
to mean the ability to feel pain that not only humans but animals
possess. Your theory:

[...] rejectsthe validity of the aggregation (the addition) of the pains

52FAVRE, David. Equitable Self-Ownership for Animals, 2000. p. 475-476. apud
SILVA, Tagore Trgjano deAlmeida. Animaisemjuizo. Salvador: Evolugéo Editora,
2013. p. 185.
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and pleasuresof variousindividuals, asfoundin utilitarianism, instead
emphasi zing the moral importance of each individual and especially
the“ultimate sufferer” .5

Ryder concludesthat "the sensation of pain [painience] isthe
only convincing foundation for the attribution of rightsor, indeed, the
interests of others.”>*

3.4 Theteaching of animal law

TheAnima Law discipline hasaready beentaught in Brazil in
several lega educationingtitutions, asfollows: %

| —2001 —Pontifical Catholic University of Minas Gerais
(PUC-MG) —“Legal guardianship of animals’. Transdisciplinary
discipline. Core of legal practice. Teachers: Prof. EdnaCardozo Dias
(lawyer); Prof. Flavio Augusto Saim Nogueira (veterinarian) and Prof.
ReginaBueno (veterinarian).

I1 —2003 —Pontifical Catholic University of Parana (PUC-PR)
—"“Relationship between Man and Nature” —modul e of thelato sensu
specidizationin Environmental Law. Prof Danielle Tetll Rodrigues.

1l — Federal University of Bahia (UFB) — University
Extension Course (stricto sensu postgraduate) “In-depth studies
of bioethics and animal rights”. Study group linked to CNPQ
at the “Interdisciplinary Research and Extension Center on

SDMARSKI. Devemosintervir napredacdo?Artigos Richard D. Ryder. Traducdo
Sonia T. Felipe. Pensata Animal, n. 20, set. 2009. Disponivel em: <http://
www.pensataanimal.net/index.php?option=com_content& view=article&id=329:

richard-d-ryder& catid=138>. Acesso em: 24 set. 2014.

%No origina: “Painience[pain feeling] isthe only convincing basisfor attributing
rightsor, indeed, intereststo others’. (RY DER, Richard. All beingsthat feel pain
deserve human rights: Equality of the speciesisthelogical conclusion of post-
Darwin morality. The Guardian. Saturday 6 August 2000. Disponivel em: <http:/
ww.theguardian.com/uk/2005/aug/06/animawel fare>. Acesso em: 23 sat. 2014.)

SVer SILVA, Tagore Trajano de Almeida. Direito animal & ensino juridico.
Salvador: Evolugdo Editora, 2014. p. 208-215.
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Animals, Environment and Postmodernity - NIPEDA . Prof. Heron
Santana Gordilho.

IV —Since 2008 —Discipline® Animal Law and Deep Ecology”
at the Federal University of Rio de Janeiro State (UNIRIO) and
Research Group “ Center for Animal Law and Deep Ecology” at the
Federal University of Rio de Janeiro (UFRJ) . Profs Fabio Corréade
Oliveiraand Daniel Bragal ourenco.

V —2009 — Postgraduate degree in Environmental Law at the
Center for Studies of the Federal Legal Area(CEAJUFE), discipline
“Animal Law”, moduleof thelato sensu specidizationin Environmental
Law. Prof. Edna Cardozo Dias. Course Coordinator Leandro
Eustaguio Matos Monteiro.

3.5 L egitimacy of animal rights

From the theory of the legitimacy of theright of the human
speciesto the oppression and exploitation of inferior beings, eventhe
new theories of animal rightswent along way. From the declaration
of individual, social and economic rightsto the recognition of diffuse
rights, many decades have passed. Kantian philosophy inthefield of
legal science has contributed to thefact that for long yearsonly human
beingswere considered to be themselves.

We have passed, and | believe we are till going through, the
theory of theindirect duties of humansto animals. Inthishypothesis
the animal isnot the object of direct moral consideration. Humans
have aduty to preserve animal welfare aslong asit is not against
human interests. From this point of view, man'slegal duty to comply
with animal protection lawsguaranteesanimalsareflex right.

Direct theories began to be delineated from the conception of
the ethical defense of animals and the reflection on the duty of
compassion and the duty not to practice cruelty, thetheory of sentience
and thetheory of dormancy.

Although the law does not recognize animals as people, it is
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Thereisno doubt that they have their own legal rights, different
from persons, things or goods. If the laws guarantee them a
different treatment from that given to things, an animal rightstheory
must be solidified and universalized in order to recognize that the
animal must be respected for itsindividuality, and that it must be
respected for itself. , how to be living and co-inhabitant of the
planet.

Some people believe that Jirgen Harbemas's theory of
discourse ethics would be best suited to make animal rightstheory
aconsensusin theworld of life, thelegal world, and the political
world. A communicative flow between citizens, based on thefree
and democratic discursive process, would increasingly support the
recognition of animal rights as an autonomous disciplineinthe
solidification of animal rightstheory.

Animal law is not enough, animal justice must exist, and
thereisan administrative, procedural and legal system to ensure
thisand that justice. Without the strengthening of an animal rights
theory, animal justice will hardly be realized. Without the
recognition that animals are entitled to their rights recognized for
their intrinsic value asliving beings, animal justiceisunlikely to
materialize.

Specific laws should be applied to animals, not the law of
things. Your life must be protected on an equal footing with human
life; Thisisat the heart of the theory of animal rights. Thistheory
must lead us to develop amoral and ethical statute for animals
that allows usto conceive them as owners of themselves.

We cannot deny theimportance of popular participation through
government councilsand participationin public policies.

Profound contributions have been given to academic study
groups, linked or not to the CNPQ, doctoral dissertations, master
dissertations, TCCsin undergraduate courses, aswell as seminars,
congresses and publications on the subject. However, without
political will and improvement of legislation, we do not foresee
decisive progress towards the consecration of an animal rights

82 Ebna Carbozo Dias}p——



theory. And without it animal rightswill continue to be weakened.

Changerequiresalong and difficult road, but if we want a
better world for all, we have to pay for that changeto build it.

Thetime has comefor legal scientiststo direct the human
mind and intelligenceto fair progress, and to turn consciousness
to the pursuit of equitablejusticeasitsgoal. Therewill be nojustice
if it does not extend to all beings. Jusanimalists across the globe
are united so that legal science recognizes animal law as an
autonomous discipline, and that it is grounded in the theory of
animal rights, whichisalready areality.
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Chapter 4

FAUNA LAW IN BRAZIL AND
THE LEGAL NATURE OF ANIMALS

4. THE FAUNAAND THE FEDERAL CONSTITUTION
AND CONSTITUTIONSOFTHE STATES

The Constitution of the Federative Republic of Brazil of 1988
(CR/1988), initsart. 225, 8 1, inc. VII turned animal protection
into aconstitutional precept, granting them fundamental rights.

As soon asthe Constituent Assembly was swornin, to draft
the Constitution currently inforce, the animal protection movement
mobilized to include animal protectioninitstext.

Theideawas embraced by the Federal Deputy and former
President of the OAB-SP Environment Commission, Fabio Feldman,
who acted asan articul ator of the segmentsinterested in participating
inthedrafting of art. 225, on the environment, in CR/ 88.

It wastheAnimal Cruelty Prevention League (LPCA) (chaired
by Edna Cardozo Dias), together with the Union of Earth Defenders
(OIKOS), chaired by Fabio Feldman, and the San Francisco deAssis
Animal Protection Association (APASFA). ), chaired by D. Alzira,
head thelist of apetition for 30,000 signatures. Although only 11,000
signatures were obtained, animal protection wasincorporated by CR/
88initsart. 225,81, inc. VII.

By incorporating animal rightsinto CR/ 88, constituentshave
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made animals holders of fundamental rights. When we speak of
fundamental rights, werefer to rightsrecognized and affirmed by the
Constitutions of States. Fundamental rights uphold the fundamental
valuesand principlesof acountry'slegal order. Regardlessof category,
all animalsare protected in CR/ 88, regardless.

The Constitution saysinitsart. 225,81, VII:

Art. 225, 8 1: “Itisincumbent upon the Government:

“VII —to protect the faunaand flora, forbidden, according to
thelaw, the practicesthat endanger their ecological function, cause
the extinction of speciesor subject theanimalsto cruelty”.

After the Supreme Federal Court (STF) judge upheld the
Direct Unconstitutionality Action (ADI) 4983, filed by the Attorney
General of the Republic against Law 15.299/ 2013, of the State of
Ceara, which regulated the vaguejadaas a sport and cultural practice
inthestate. , National Congress approved Amendment 96/17 making
such an event heritage culture. According to the Amendment, sports
using animals are not considered cruel, aslong asthey are cultural
manifestations, according to paragraph 1 of article 215 of the
Constitution, registered asan immaterial property of the Brazilian
cultural heritage. These activities should be regulated by specificlaw
that ensuresthewelfare of theanimalsinvolved.

The Tables of the Chamber of Deputies and the Federal
Senate, pursuant to 8 3 of art. 60 of the Federal Constitution,
promul gate the following Amendment to the constitutional text:

Art. 1 The art. 225 of the Federal Constitution becomes
effective plus the following 8§ 7:

“Art. 225.

Paragraph VII For the purposes of the final part of item
VII of paragraph 1 of this article, sports practices using animals
are not considered cruel, provided that they are cultural
manifestations, according to paragraph 1 of art. 215 of thisFederal
Constitution, registered as an immaterial property that is part of
the Brazlian cultural heritage, and must be regul ated by a specific
law that ensures the welfare of the animals involved. ” (NR)

Art. 2 This Constitutional Amendment enters into force

on the date of its publication.?

1 BRASIL. http://www.planalto.gov.br/ccivil_03/constituicao/Emendas/Emc/emc96.htm
. cessado em 28 de outubro de 2019.
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The state constitutions were inspired by the Magna Carta
to provide for the theme. Animalsfind constitutional protectionin
thefollowing state constitutions:

Acre Constitution:

Art. 206, 8 1, V: “protect the faunaand florafrom predatory
and devastating practices of speciesor subject animalsto
cruelty”.

Constitution of Alagoas:

Art. 171, V1: “To protect the faunaand flora, forbidden, in
theform of thelaw, practicesthat endanger their ecological
function, cause species extinction or subject animalsto
cruelty”.

Amazonas Constitution:

Art. 230, VIII: “ To protect the faunaand flora, forbidden,
according to the law, practices that endanger their
ecological function, cause species extinction or subject
animalsto cruelty.”

Bahia Constitution:

Art. 214, VII: “To protect the fauna and flora, especially
the endangered species, by supervising the extraction,
capture, production, transportation, marketing and
consumption of their specimens and by-products. that
endanger their ecological function, causetheir extinction or
subject animalsto cruelty. ”

Constitution of Ceara:

Art. 259, single paragraph, X1: “To protect faunaand flora,
prohibited under the law, practices that endanger their
ecological function, cause species extinction or subject
animals to cruelty, overseeing extraction, capture ,
production, transport, marketing and consumption of their
specimens and by-products.
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Constitution of the Holy Spirit:

Article 186, single paragraph, I11: “To protect the floraand
fauna, ensuring the diversity of species, especially those
endangered, overseeing the extraction, capture, production and
consumption of their specimens and by-products, forbidding
the practicesthat subject the species. animalsto cruelty. ”

Constitution of Goias:

Art. 127, 8 1, V: “to control and supervise the extraction,
capture, production, transportation, commercialization and
consumption of animals, plantsand minerals, aswell asthe
activity of people and companies dedicated to the research
and manipulation of genetic material. "

Article 128, V1, sole paragraph: “ Predatory fishing and hunting
and breeding periods, aswell asthe seizure and marketing of
wild animalsintheterritory of Goias, which do not comefrom
authorized farms, are prohibited under thelaw. . ”

Constitution of Maranhdo:

Art. 241, 11: * Protection of faunaand flora, forbidding practices
that subject animalsto cruelty.”

Constitution of Mato Grosso:

Art. 263, single paragraph, IX: “ To protect thefaunaand flora,
ensuring the diversity of species and ecosystems, forbidden,
according to the law, practicesthat endanger their ecological
function and cause species extinction or subject theanimalsto
crudty.”

Art. 275: “It isforbidden, according to the law, fishing inthe
spawning period and predatory fishinginany period, aswell as
amateur and professional hunting, seizureand commercidization
of wild animals in Mato Grosso territory, not coming from
authorized by the competent body. ”

Art. 276: “ The apprehended of the prohibited hunting, fishing or
capture of the speciesof thefaunawill have social destination
and will not be mutilated, incinerated or in any way destroyed.”
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Constitution of Mato Grosso do Sul:

Art. 222,82, XV: “To control and supervise the fishing
activity, including that of the fish slaughterhouses, which
will only be allowed through the use of adequate capture
methods.”

Constitution of Minas Gerais:

Art. 214,81, V: “To protect the faunaand flora, in order
to ensure the diversity of species and ecosystems and the
preservation of genetic heritage. or subject the animalsto
cruelty.”

Constitution of Par&:

Art. 255, I11: “to ensure the diversity of species and
ecosystems, in order to preserve the genetic, biological,
ecological and landscape heritage and to defineterritorial
spaces to be specially protected.”

Constitution of Paraiba:

Art. 227, singleparagraph, I1: “to protect faunaand flora
by prohibiting practices that endanger their ecological
function, cause species extinction or subject animalsto
cruelty.”

Constitution of Paran&
Art. 207, 8 1, X1V: “Protecting the fauna, especially rare
and endangered species, forbidding practices that

endanger their ecological function or subject animalsto
cruelty.”
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Constitution of Pernambuco:

Art. 210, IlI: “Preserve the wildlife that inhabits the
transformed ecosystems and the rural and urban areas,
prohibiting their hunting, capture and destruction of their
breeding sites.”

Article 213: “The State shall guarantee, in accordance with
thelaw, free accessto state public watersfor human and animal
desedentation.”

Constitution of Piaui:

Art. 237,81, VIII: “To protect the faunaand flora, forbidden,
according to the law, practicesthat endanger their ecological
function, cause the extinction of speciesor subject animalsto
crudty.”

Constitution of Rio de Janeiro:

Art. 258, 81, IV: “To protect and preservethefloraand fauna,
the endangered species, the vulnerable and rare, forbidding
practicesthat subject animalsto cruelty, by direct action of
man on them.”

Constitution of Rio Grande do Norte:

Art. 150, 8 1, VIII: “To protect the faunaand flora, forbidden,
according to the law, practicesthat endanger their ecol ogical
function, cause speciesextinction or subject animalsto cruelty.”

Constitution of Rio Grande do Sul:

Art. 251, 81, VII: “to protect flora, fauna and the natural
landscape, forbidding practicesthat endanger their ecological
and landscape function, cause species extinction or subject
animalsto cruelty.”
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Constitution of Rondonia:

Art. 219, I: “To ensure, at the state level, the diversity of
species and ecosystems, so asto preservethe genetic heritage
of the State.”

Art. 221, VI: "prevent and curb practice that submitsanimals
tocruelty.”

Constitution of Santa Catarina:

Art. 182, I11: “To protect faunaand flora, forbidding practices
that endanger their ecological function, cause speciesextinction
or subject animalsto cruel treatment.”

Constitution of Sao Paulo:

Art. 193, X: “To protect the floraand fauna, which includes
all wild animalss, exotic and domestic, forbidden practi cesthat
endanger their ecological function and cause speciesextinction
or subject animals to cruelty, overseeing the extraction,
production, rearing, methods of daughter, transport, marketing
and consumption of their specimens and by-products. ”

Art. 204: "Hunting under any pretext isprohibited throughout
the state.”

Constitution of Sergipe:

232,81, V: “to protect thefaunaand flora, especialy native
and / or endangered species, by overseeing the extraction,
capture, production, transportation, marketing and
consumption of their species and by-products, forbidden.
practicesthat subject animalsto cruelty. ”
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Constitution of Tocantins;

Art. 110, I11: “Protection of floraand fauna, especially of
endangered species, in accordance with the law, forbidding
practicesthat subject animalsto cruelty.”

4.1. Fauna concept- Much of the doctrine conceptualizes
fauna as the set of animals proper to a particular region, locality,
ecosystem, or geological period of the planet.

Inthewordsof Celso Antonio Fiorillo, “faunaisconceptualized
asthe collective of animalsof agivenregion” .t

For MariaLuizaMachado Granziera:

Faunaisone of the environmental resources defined in Law 6.938/ 81
and constitutes“all animal lifein an area, habitat or geological stratum
at any given time, with arbitrary spatial and temporal limits”. (Glossary
ecology, 2nd ed. S&o Paulo State Academy of Sciences. Publication
ACIESP, No. 183, 1997, p.113). The set of animal lifelocated in agiven
space at a given time characterizes the fauna, meaning that it is
appropriate to indicate these two variables - time and space - to
accurately identify which faunait isreferring to.2

The author continues: “ Strictly speaking, all animal species
constitute fauna. However, thelegal protection of thisenvironmental
resourceismorerestrictiveand appliesprimarily towildlife- terrestrial
or aquatic” .

For Danielle Tetu Rodrigues:

[...] the term fauna has been the subject of great discussion dueto the
lack of conceptual unity among the various laws as well. Note that
besides the constitutional meaning Law 5.197 initsart. 1, defined the
wildlife as "the animals of any species, at any stage of their
development and living naturally out of captivity."

I FIORILLO, Celso Antonio Pacheco. Curso de Direito Ambiental. 14. Ed. Sao
Paulo: Saraiva, 2013. p. 302.

2 GRANZIERA, Maria Luiza Machado. Direito Ambiental. S8o Paulo: Editora
Atlas, 2009. p. 121.

3|dem, ibidem, loc. cit.
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Already theart. 29, 8 3 of Law 9.605/ 98, Environmental Crimes Law,
providesthat “wild speciesare all those belonging to native, migratory
and any other aquatic or terrestrial specimens that have all or part of
their life cycle occurring within boundaries of Brazilian territory, or
Brazilian jurisdictional waters. ” It isworth remembering that this same
law provides for the existence of the category of 'noxious animals,
when they are thus declared by the competent administrative
authority.*

From alegal point of view, animals, without any category
discrimination, are included in the Environment chapter of the
Constitution of the Federative Republic of Brazil, whose precepts
ensuretheir full protection by the Government and the community.

Article 225. Everyone hastheright to an ecologically balanced
environment which isacommon use of the people and essential
to a healthy quality of life. The public authorities and the
community are obliged to defend and preserveit for those
present and future generations.

Paragraph 1. In order to ensure the effectiveness of thisright,
itisincumbent upon the public authorities:

[...]

V11 - to protect the faunaand flora, forbidden, according to
thelaw, practicesthat endanger their ecological function, cause
speciesextinction or subject animalsto cruelty.®

The congtituent, despite not having conceptuali zed fauna, made
it clear that did not restrict this concept to wildlife, asLaw n.

“RODRIGUES, Danidlle Tetu. O Direito & animais: umaabordagem ética, filosofica
enormativa. Curitiba: Jurug, 2003. p. 68.

SBRASIL. Constituicéo de Republica Federativa do Brasil de 1988.
Disponivel em: <http://www.planalto.gov.br/ccivil _03/constituicao
constituicaocompilado.htm>. Acesso em: 25 maio 2013.
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5,197/ 67 in hisart. 1°.°
Positioning in accordance with that law has the renowned
professor José Afonso da Silva, according to which “it isnot to
include domestic or domesticated animals, nor those of
captivity, private breeding or zoos, duly legalized” in the concept
of fauna.7
We can also find the concept of faunain Ordinance no.
93 of the Brazilian Institute of Environment and Renewable
Natural Resources- IBAMA - of 07.07.1998, which regulates
the importation and exploitation of live specimens, products and
by-products of Brazilian wildlife and exotic wildlife:
Article 2 - For the purposes of this Ordinance, it is
considered:
| - Brazilian Wild Fauna: are all animals belonging to
native, migratory and any other species, aquatic or
terrestrial, that have their life cycle occurring within the
limits of the Brazilian Territory or Brazilian jurisdictional
waters.
Il - Exotic Wild Fauna: are all animals belonging to
species or subspecies whose geographical distribution
does not include the Brazilian Territory and species or
subspecies introduced by man, including domesticated
animals in a raised or raised state. Also considered
exotic are species or subspecies that have been
introduced outside Brazilian borders and their
jurisdictional waters and have entered Brazilian territory.
[11 - Domestic Fauna: All those animals that through
traditional and systematized processes of management
and / or zootechnical improvement became domesticated,

SBRASIL. Lei n. 5.197, de 3 de janeiro de 1967. Dispoe sobre a protecio a
fauna e da outras providéncias. Disponivel em: <hitp:/fwww.planalto.gov.br/
ccrvil_03/leis/l5197 .htm>. Acesso em: 25 maio 2013.

"SILVA, José Afonso da. Direito Ambiental Constitucional. SGo Paulo:
Malheiros, 1994. p. 129.
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presenting biological and behavioral characteristicsin close
dependence on man, and may present variable phenotype,
different from the wild speciesthat originated them.®

The Law of the National Environmental Policy (Law No.
6,938, dated 08.31.81) conceptualizesthe faunaasan integral part
of the environment, along with other environmental resources, making
it clear that the laws protecting the environment apply toit. :

Article 3 - For the purposes provided for in this Law:

[.]

V - environmental resources. the atmosphere, inland, surface
and groundwater, estuaries, territorial sea, soil, subsoil, biosphere
elements, faunaand flora. (Wording given by Law No. 7804 of 1989)°

Itisevident that all animalsof all speciesareincludedinthe
word fauna, aterm that designatesall animal life.

Animalsin their various categories - wild, native or exotic,
domestic or domesticated - are part of thewidevariety of living beings
in the biosphere. The environment ismade up of living (biotic) and
non-living (abiotic) beings, which interrel ate to maintain the balance
of ecosystems. Among the biotic elementswe havefaunaasan integral
part of the environment.

4.2. Legal natureof fauna

SBRASIL. Instituto Brasileiro do Meio Ambiente e dos Recursos Naturais
Renovaveis. Portaria n. 93, de 7 de julho de 1998. Disponivel em: <http://
servicos.ibama.gov.br/ctf/manual /html/042200.htm>. Acesso em: 23 maio 2013.

SBRASIL. Lei n. 6.938, de 31 de agosto de 1981. Dispbe sobrea Politica Nacional
do Meio Ambiente, seus fins e mecanismos de formulacéo e aplicacéo, e da
outras providéncias. Disponivel em: <http://www.planalto.gov.br/ccivil_03/
leis/L6938compilada.htm>. Acesso em: 25 maio 2013.
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Regarding thelega nature of thefauna, welivewith an overlap
of concepts, because, whilethe Congtitution considersit asacommon
good of the people, in the civilist conception domestic animalsare
subject toreal rights.

Domestic animals may be the property of their owners and
abandoned animal s are subject to appropriation. In the case of injury
to a domestic animal, its owner may claim compensation or
compensation for damage, in Civil Court, to anyone who, through
voluntary action or omission, negligence or imprudence, assaultsyour
animal or cause harm.

In thelight of the Constitution of the Republic, property is
conditioned to itssocial function and the protection of the environment.
Aswe haveaready said, for Law no. 6.938/ 81, fauna- including al
animals- isthe environment.

However, according to Civil Law, animals, being
depersonalized, can, except wild animals, be classified asmovable
property, under theterms of arts. 82 and 83 of the Civil Code.’® The
same law, which providesfor property in general (art. 1,228, 81),
limitstheright to property to that determined in specia lawsonflora,
fauna, natural beauty, ecological balance. and the historical and artistic
heritage. However, do not prohibit property and other rights in
domesticanimals.

In relation to the Brazilian wildlife animals, previously
considered res nullius, they became the property of the Union from
Law no. 5,197, of January 3, 1967, the understanding that they
constitute goodsfor the common use of the people. Thisunderstanding
was consolidated with the promul gation of the 1988 Constitution, which
now considersall animals"common goods of the people.” (CR/ 88,
art. 225, caput).

MariaSylviaZanellaDi Pietro definesthe common good:

BRASIL. Lei n. 10.406, de 10 de janeiro de 2002. Institui o Cédigo Civil.
Disponivel em: <http://www.planalto.gov.br/ccivil_03/leis/2002/
L 10406compilada.htm>. Acesso em: 30 maio 2013.
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[...] asthat belonging to all members of the community on
equal terms, regardless of the express and individualized
consent of the public administration, although the useis subject
to police power, sinceit is up to the State to regulate it, to
superviseit. apply it and enforce enforcement measuresto
ensureitsconservation.*

Explains José de Santana Gordilho that:

[...] infact, every member of the community has adiffuseinterest in
the environment, and although thisinterest cannot be a private law -
since not every protected interest can be aright - these rules of law
protect the private interest reflexively.!?

Luis Paulo Sirvinkas understands that “fauna is an
environmental good and integrates the ecologically balanced
environment provided for inart. 225 of CF. Itisadiffusegood. This
good isneither public nor private. Itisin common use by the people.
713

The concept of diffuse good was born in the second half of
the twentieth century, when it al so began to talk about mass society.
So we aretalking about agood that is neither public nor private, but
adiffusegood. Suchistheinterest of wildlife protection; belongsto
oneand all at the sametime, and its holder cannot be identified.

Elucida Celso Antdnio Pacheco Fiorillo that the gulf between
public and private gave rise to meta-individual rights, from which
emerged the so-called diffuse goods. Thus the author expresses
himself onthetheme:

""DI PIETRO, Maria Sylvia Zanella. Direito Administrativo. Sao Paulo: Atlas,
1999.p. 451.

2GORDILHO, José de Santana. Abolicionismo animal. Salvador: Evolucéo
Editora, 2009. p. 136.

BSIRVINSKA, Luis Paulo. Manual de Direito Ambiental. Sdo Paulo: Editora
Saraiva, 2003. p. 210.
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Thus, in contrast to the state and citizens, the public and the
private, in Brazil, the Federal Constitution of 1988 began a new
category of goods: the goods of common use of the people and
essentia to the healthy quality of life. .*

EdisMilaréintroduces usto new subdivisionsof fauna:

Among the many subdivisions of fauna, we find the following
specifications: terrestrial, which inhabits the solid surfaces of the
Planet, including wildlife and winged fauna, or avifauna, which travels
through atmospheric space; aquatic, the animal population whose
habitat is the liquid environment (oceanic, fluvial and lacustrine),

within which are the fishes, which constitute the ichthyofauna.*®

Theterrestrial and winged faunas are protected especially by
Law no. 5,197, of January 3, 1967; water, by the Fishing Code,
Decree-Law no. 221, of February 28, 1967, and by Law no. 7,643,
and December 18, 1987, which prohibitsfishing for cetaceansin
Brazilian jurisdictional waters. The Environmental CrimesAct (Law
No. 9,605/ 98) also protectsall categories of terrestrial or aquatic
fauna (whether wild, domestic, domesticated or exotic).

Currently, thereisagrowing number of Brazilian indoctrinators,
including thisauthor, who defend theideathat animalsare considered
subjectsof constitutional and legal rightsto be represented in court
by the Public Prosecution Service, adoctrine that has been titled
“abalitioniam”.

Inthissense, Tagore Trajano deAlmeida Silvastatesthat:

[...] based on the premise that animals are effectively subjects of rights,
even if not personified, nothing more natural to which they are assured
also active legitimacy ad cause to claim, in court, the guarantee and

protection of their legal heritage. 1

In the same sense Daniel Braga L ourenco says.

“FIORILLO, Celso Antdnio Pacheco. Curso de Direito Ambiental. Sao Paulo:
Saraiva, 2013. p. 154.

BMILARE, Edis. Direito do ambiente: A gestdo ambiental em foco. S&o Paulo:
Revistados Tribunais, 2011. p. 301-302.

162|0L1\£A, 'I'lazg7oreTraj ano deAlmeida. Animaisemjuizo. Salvador: EditoraEvolugéo,

7Lou F\PEN(;O, Daniel Braga. Direito dosanimais. Porto Alegre: Sergio Anténio
Fabris, 2008. p. 509.
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The theory of depersonalized beings, based on the conceptual
distinction between “person” and “subject of law”, as it turned out,
therefore allows one to dispense with the qualification of the entity
as a“person” in order to securitize subjective rights.Y

4.3.Wildfaunain Brazilian legidation

Brazilianwildlifeis protected by Law no. 5.197/ 67, which
determines that the animals belong to the Union, regulates their
possession and prohibitsthe use, stalking, destruction, hunting or
gathering of wild animal swithout the permission of the competent
body.

Thislaw encourages the Government to authorize private
breeding sites, in accordance with regulations by ordinances of the
Brazilian Institute of Renewable Natural Resources (IBAMA). In
additionto federal normativeinstruments, Statesmay issueruleswithin
their jurisdiction and competence, pursuant to Supplementary Law
no. 140/11. Thislaw established rulesfor cooperation between the
federal entities of administrative actionsrelated to the protection of
the environment, and transferred the following competences on fauna
- beforethe Union - to the State:

Article 8. Theadministrative actions of the States are:

XVIII - to control the collection of specimensof wildlife, eggs
and larvae destined to the establishment of breeding sitesand
scientific research, except asprovided initem XX of art. 7th;
X1X - approve the operation of wildlife breeding sites; (our
emphasis) .1

BBRASIL. Lei Complementar n. 140, de 8 de dezembro de 2011. Fixa normas,
nostermos dosincisos 11, VI e VIl do caput e do parégrafo tnico do art. 23 da
Constituicdo Federal, para a cooperacdo entre a Unido, os Estados, o Distrito
Federal e os Municipios nas agdes administrativas decorrentes do exercicio da
competéncia comum relativas a protecdo das paisagens naturais notaveis, a
protecdo do meio ambiente, ao combate a poluigdo em qualquer de suasformase
apreservagdo das florestas, dafauna e daflora; eateraalei n° 6.938, de 31 de

agosto de 1981. Disponivel em: <http://www.planalto.gov.br/ccivil_03/leis/Icp/
L cp140.htm>. Acesso em: 30 maio 2013.
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IBAMA has established three species of breeding sites
(specially enclosed and enclosed areas with facilities capable
of reproducing, breeding or recreating wildlife species):
conservationists, scientists and commercials. Conservation and
commercial breeding can be breeding sites for both native and
exotic fauna, with different rules for each. Breeding sites must
be authorized by the competent agency. It follows from the
reading of the recently edited Complementary Law no. 140/11
that the approval of the breeding operation and the control of
specimen collection include all speciesinstituted by IBAMA.

4.4 Nativefaunaconservation breeding

Conservation breeding sites are regulated by Ordinance
no. 139-N / 93, of IBAMA, transferring to the State the
competence to approve its operation, according to
Complementary Law no. 140/11. According to art. 1 of the
Ordinance, conservationist breeding sites are “specially
delimited and prepared areas, with facilities capable of enabling
therational creation of Brazilian wildlife species, with adequate
assistance” .*°

The aforementioned ordinance determines that only
breeding breeds that fulfill the requirements set forth in the
caput of art. 1, it is also necessary that interested parties
meet the following requirements: to have the assistance of
at least one biologist or a veterinarian; have facilities
suitable for animal feed purposes; have at |east one hired keeper

PBRASIL. Instituto Brasileiro do Meio Ambiente e dos Recursos Naturais
Renovaveis—IBAMA. Portarian. 139-N, de 29 de dezembro de 1993. Disponivel
em: <https:/www.google.com.brurl ?sa=t& rct=j& g=& esrc=s& source
=web& cd=1& cad=rja& ved=0CCOQF AA& url=http%3A %62F%2
Fwww.ibama.gov.br%2Findex. php%3Foption%3Dcom_phocadownl oad%
26view%3Dcategory%26downl 0ad%3D1199%3Ap-_139 93.p%26id%3D
49%3A - %26ltemid%3D331& 6=09vBUMNIGY mI9QTVAGWBA& UsFAFQIC
NG1k7KeSUS7sw8xIx-0HTV Rv5kxQ& sig2=1i8BpiV 7fliFg6OCUDWTQ>. Acesso
em: 30maio 2013.
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full time; have aproven financial capacity; keep log file through
individual records per animal; maintain laboratory contact for
clinical analysisto assist in diagnosis and treatment of disease;
present an animal marking system; sexing all specimens;
necropsy all dying animals and record the information on the
individual file.

Specimens from conservation breeding stock may not
be sold, otherwise their registration may be canceled
immediately.

4.5 Exotic fauna Conservation breeding

Exotic wildlife consists of all speciesthat do not occur
naturally in the territory, whether or not they have free
populationsin the wild.

According to the IBAMA concept, exotic animals are
those whose geographical distribution does not include the
Brazilian territory. Species or subspecies introduced by man,
including domestic animals, in the wild are also considered
exotic. Other species considered exotic are those that have been
introduced outside Brazilian borders and their jurisdictional
waters and that have spontaneously entered Brazilian territory.?

Ordinance no. 108/94 states that individuals or legal
entities holding panthera felids; ursidae family; primates of the
ponogidae and cercopithecidae families; family hippopotamidae
and prosbocid order should be registered with IBAMA as
maintainers of exotic wildlife. It also determinesthat registration
will be given only after authorization by the municipal and state

2BRASIL. Instituto Brasileiro do Meio Ambiente e dos Recursos Naturais
Renovéveis— IBAMA. Portaria n. 93, de 07 de julho de 1998. Disponivel em:

<http://servicos.ibama.gov.br/ctf/manual/html/042200.htm>. Acesso em: 30 maio
2013.
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said possession and by presenting a sketch of the areaand details
of the nursery, in accordance with IBAMA normative instructions.
The breeders of exotic fauna must maintain the permanent
assistance of aveterinarian, sex all species, necropsy all animals
and keep records of animals. %

4.6. Comercial exotic fauna breeding in Brazil

Thereis no ban on the marketing of exotic animals, but
their breeding and maintenance are governed by IBAMA
Ordinances no. 108/94 (regul ates the obligation and registration
in IBAMA of the maintainers of exotic wildlife) and n. 102/98
(standardizes commercial breeders of exotic wildlife) .22

Commercial breeding sites and specimens of Brazilian and
exotic wildlife can be both individual s and companies.

ZBRASIL. Instituto Brasileiro do Meio Ambiente e dos Recursos Naturais
Renovaveis— IBAMA. Portarian. 108, de 06 de outubro de 1994. Disponivel
em: <https:/www.google.com.brurl ?sa=t& rct=j& =& esrc=s& source=weh& cd=
1& cad=rja& ved=0CCOQF A A& url=http%3A%2FY2Fwww.ibama.gov.br¥%
2Findex.php%3Foption%3Dcom_phocadownl oad%26view%3Dcategory%
26downl0ad%3D1191%3Ap-_108_94.p%26id%3D49%3A__ %26ltemid%
3D331& ei=HUHBUbgmG5Ti8gTN10CADQ& usy=AFQjCNGGV p67z
RFAPAxdtQBK W4V UHffH7w& sig2=drjfH1o0HEW3aQGNw1YVF_g>.

Acesso em: 1°jun. 2013.

ZBRASIL. Instituto Brasileiro do Meio Ambiente e dos Recursos Naturais
Renovaveis— IBAMA. Portarian. 102, de 15 dejulho de 1998. Normatiza os
Criadores Comerciais de Fauna Silvestre Exdtica. Disponivel em:
<https://www.google.com.brurl ?sa=t& rct=j& g=& esrc=s& source=web& cd=
1& cad=rja& ved=0CCOQFjA A& url=http%3A%2F%2Fwww.ibama.gov.br
%2Findex.php%3Foption%3Dcom_phocadownl 0ad%26view%3Dcategory%o

26download%3D5572%3A 1998 portaria-102-98-
Criador_Comercial_Fauna_Exotica%626id%3D77%3A L egis a%625C3%25A 7%
25C3%25A30_Fauna& ei=YuDBUZzAM Yvm8wSg4Y HAAWE usy=
AFQ]CNGJIOI HVSFIoeNuZSfQBCgGwYEApA&ng— umwW812Y 600po

FuH55h6ww>. Acesso em: 1°junho 2013.

ZBRASIL. Instituto Brasileiro do Meio Ambiente e dos Recursos Naturais
Renovaveis—IBAMA. Portarian. 108, de 06 de outubro de 1994. Disponivel
em: <https://www.google.com.brurl?sa=t& rct=j& q=& esrc=s& source=
web& od=1& cad-rja& ved=0CCOQR A A& url=http%63AYe2FYe2Rwww.ibamagov.brd
2Findex.php%3Foption%3Dcom_phocadownl oad%26view%3Dcategory%
26download%
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Thedonation, exchange, loan or sale of such animalsmay only
be made between registered zoos, or in the process of registration,
and wildlifekeepersduly registeredwithI BAMA (IBAMA, Ordinance
No. 108).% Registration of wildlife keepers depends on annual report,
and public visitationisnot allowed for thistype of breeding site.

As for the importation of exotic fauna, it is also allowed,
provided that according to Ordinance n. 93/98 do IBAMA . For
imports of live wild animals, products and by-products listed in
Appendix | and Il of the International Convention on Trade in
Endangered Species of Wild Flora and Fauna (CITES),* prior
issuanceisrequired. license by that body, in addition to the export
license of the country of origin and the license of the Ministry of
Agriculture, Supply and Agrarian Reform asregardsthe animal health
requirementsof the country of origin.

Exemption from thisimport license shall be granted to species
possessing biological and behavioral characteristics in close
dependence on man. In the case of importation without proper
authorization of exotic faunaspecieslisted in the CITES annexes, the
importer will befined and the specieswill bereturned to the exporting
country.

4.7. Conservationist scientific breeding

Scientific breeding sites are both constituted to carry out
experiments on the study of species, asfor animal experiments, for
proven scientific purposes. Brazilian wild animal breeding sitesfor

#BRASIL. Instituto Brasileiro do Meio Ambiente e dos Recursos Naturais
Renovaveis - IBAMA. Portaria n. 93, de 7 de julho de 1998. Disponivel em:
<http://servicos.ibama.gov.br/ctf/manual /html/042200.htm>. Acesso em: 23 maio
2013.

ZPromulgada pelo Decreto n. 76.623/75 (BRASIL. Decreto n. 76.623, de 17 de
novembro de 1975. Promulga a Convencédo sobre Comércio Internacional das
Espécies da Flora e Fauna Selvagens em Perigo de Exting&o. Disponivel em:

<http://www.planalto.gov.br/ccivil_03/decreto/Antigos/D76623.htm>. Acesso
em: 20jun. 2013).
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scientific research areregulated by Ordinance no. 16/94, of IBAMA %
aswell ashy Complementary Law no. 140/11. Thelegidlation states
that, in addition to the obligation of registration, the experimenters
will have to maintain the animal leakage control system, provide
information about the place, enter into acommitment term ensuring
the animals maintenance and send IBAMA acopy of theworksto be
published, arising from the research. At the end of the experiment,
animalsmay betransferred to related institutions.

Collection of biologica material for scientific purposesrequires
authorization from the Public Administration, in accordance with
Complementary Law no. 140/11, and may only be granted to public
or private scientific institutions accredited by it. The scientist who can
obtain authorization to own a scientific breeding facility is the
professional who carries out research using ascientific method.

Currently thisauthorization can be applied for online by the
Biodiversity Authorization and Information System (SISBIO), an
automated, interactive and simplified remote attendance and
information system. By compl eting el ectronic formsonline, researchers
will be ableto apply, viathe Internet, authorizationsfor activitiesfor
scientific or didactic purposes (in the context of higher education).

4.8. Breeding supervision

IBAMA must maintain constant control of the breeding sites,
requiring them to submit annual reports, aswell as maintaining the
duplicateinvoices.

Regardless, the agency may inspect the breeding site at any
time. If there arereportsof irregularitiesin the breeding sitesor in
case of operational deficiency, IBAMA shall reformulate the project.

If theirregularitiesare not remedied within thelegal deadline,

#BRASIL. Instituto Brasileiro do Meio Ambiente e dos Recursos Naturais
Renovaveis - IBAMA. Portaria n. 16, de 04 de margo de 1994. Disponivel
em: <http://www.ibama.gov.br/fauna/legislacao/port_16_94.pdf>. Acesso
em: 20 jun. 2013.
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the Animal Seizure and Deposit Term will be drawn up and the
Commitment Agreement will be signed granting anew term. Once
thisisexhausted, it will be possibleto cancel theregistration, inaddition
tocivil and criminal sanctions, if theirregularitiespersist. Thefate of
theanimals, inthishypothesis, will bethetransfer to another breeding
site, indicated by IBAMA.

4.9. Import and export of Brazilian wildlife and exotic
fauna

Theimportation and exportation of Brazilianwildlifeand exotic
faunaareregulated by IBAMA Ordinanceno. 29, March 24, 1994.%

It determines that only animals of Brazilian wildlife from
commercial breeding grounds may be definitively exported.

IBAMA may, however, authorize the temporary departure of
Brazilian wildlife speciesfor participationin specia exhibitions, for
scientific and educational events, and in compliance with international
conservation agreements. Inthelast two hypotheses, at thediscretion
of the agency, theimported animalsand their descendants continueto
belong to the Brazilian government.

ZIBRASIL. Instituto Brasileiro do Meio Ambiente e dos Recursos Naturais
Renovéaveis - IBAMA. Portaria n. 29, de 24 de mar¢o de 1994. Disponivel em:
<http://licenciamento.cetesb.sp.gov.br/legislacao/federal/portarias/
1994 Port_IBAMA_29.pdf>. Acesso em: 28 jun. 2013.

ZIConvention on International Trade in Endangered Species of Wild Fauna and
Flora— CITES (em portugués: Convengdo sobre o Comeércio Internacional das
Espécies da Fauna e da Flora Selvagens Ameacadas de Exting&o, ou Convencéo
sobre o Comércio Internacional das Espécies da Fauna e da Flora Silvestres
Ameagadas de Extingdo no Brasil). Também conhecida por Convencéo de
Washington, € um acordo multilateral assinado em Washington DC, Estados
Unidos, a3 de margo de 1973, agrupando um grande nimero de Estados, tendo
como objetivo assegurar que o comercio de animais e plantas selvagens, e de
produtos deles derivados, ndo ponha em risco a sobrevivéncia das espécies nem
constituaum perigo paraamanutencdo dabiodiversidade.(WIKIPEDIA. CITES-
Convencdo sobre o Comércio Internacional das Espécies da Fauna e da Flora
SelvagensAmeagadas de Extingdo, Disponivel em: <http://pt.wikipedia.org/wiki/
Cites>. Acesso em: 30 maio 2013.)
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Exports of animals comply with CITES standards.28
In the case of exotic wildlife, there is no restriction on the
quality of exports and re-exports, provided that the rules
of this Convention are complied with.

IBAMA maintains a register for individuals or
companies that regularly export. Importation depends on
a license from IBAMA and the Ministry of Agriculture,
regarding sanitary requirements.

Only animals of domestic fauna listed in the
appendix of IBAMA Ordinance n. 29/94. All ports and
airports must contain this posted list. Among the animals
considered domestic for the purposes of the Ordinance are:
dog, cat, rabbit, guinea pig, rat, mouse, chinchilla, horse,
donkey, pig, cattle, Zebu cattle, buffalo, sheep, goat,
mallards, goose , canadian goose, chicken, quail, colt
pheasant, peacock, guinea fowl, turkey, domestic pigeon,
llama, alpaca, camel, dromedary, black swan or white swan,
partridge, nile goose , mandarin duck, carolina duck, japan
nightingale, tadorna, ring neck parakeet or agaponis,
amandine, beheaded, melba, granatina-violet or purpur,
cordon bleu, celestial breast or menister, orange, sparrow,
phaecton, star finch, modest or bichenovii or mandarin
diamond, masqué or short-tailed or long-tailed treble,
quadricolor, tricolor, bicolor, gould diamond, caulker or
caulker-timor, manon, catarins, kingfisher, diamond dove,
dove mask, cockatiel and budgerigar.

On June 25, 2013, Resolution CONAMA n. 457,
which provides for the provisional deposit and custody of
wild animals seized or rescued by the environmental
agencies that are part of the National Environment System,
as well as from spontaneous surrender, when it is justified
the impossibility of the destinations provided for in § 1 of
art. 25 of Law no. 9,605, of February 12, 1998.

The resolution, which has been causing a lot of protests in
the environment, established the possibility for the environmental
agency to sign a Wild Animal Deposit Term (TDAS), or a
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Wild Animal Guard Deposit (TGAS), in the case of seized animal,
spontaneously surrendered animal or rescued animal.
CONAMA Resolution no. 457/13 thusdefinesthe TDASand
TGASInitsart. 2nd:
[..]
V - Wild Animal Deposit Term - TDAS: provisional term whereby the
defendant voluntarily assumes the duty to properly maintain and
handle the seized animal, object of the infraction, aslong as thereis
no destination under the law;
V1 - Preliminary deposit term: provisional term, whereby the
supervisory agent, at thetime of drawing up the Notice of Infringement,
by justification, exceptionally entrusts the animal to the defendant,
until another destination, under the terms of this Resolution;
VIl - Wild Animal Guard Term - TGAS: provisional term by which the
interested person, who did not hold the specimen, duly registered
with the competent environmental agency, voluntarily assumes the
duty of guarding the rescued animal, spontaneously delivered or
seized, while not destination under the law; 2°

These hypothesesare only allowed in the case of the group of
amphibians, reptiles, birdsand mammalsof the Brazilian fauna, or the
specimens authorized for breeding and marketing as a pet in
accordance with CONAMA Resolution no. 394 of November 6,
2007. Please note that the list of pets allowed as pets has not yet
been prepared by IBAMA.

4.10. Hunting

The Law no. 5.197 / 67 encourages the creation of hunting
clubs and parks hunting, and provides for three forms of
hunting: sport or amateur, commercial and scientific.

2BRASIL. Conselho Nacional do Meio Ambiente— CONAMA.. Resolugéo n. 457,
de 25 de junho de 2013. Dispde sobre o0 deposito e a guarda provisorios de
animaissilvestres apreendidos ou resgatados pel os 6rgéos ambientai sintegrantes
do Sistema Naciona do Meio Ambiente, como também oriundos de entrega
espontanea, quando houver justificadaimpossibilidade das destinaces previstas
no § 1° do art. 25, da Lei n° 9.605, de 12 de fevereiro de 1998, e da outras
providéncias. Disponivel em: <http://www.editoramagister.com/
legis 24562269 RESOLUCAO N_457 DE 25 DE_JUNHO_DE 2013.aspx>.
Acesso em: 28jun. 2013.
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Commercial hunting is prohibited (2nd). The others are
regulated by law and may be authorized by the competent
body, subject to the requirements of the law and ordinances.

This position of the Brazilian legislation led the jurist
Anaiva Oberst Cordovil to say so:

Our legislation regarding the preservation of fauna curiously
does not have as its object protection. Its reason for existing
lies in human anthropocentrism only, whether when it protects
the good "shut up", so that the human being is not deprived of
his leisure, when he makes a caricature of animal benestarist,
making up his actions always harmful to nonhuman animals,
creating rules, which are not even observed, for the purpose of
seeming a worthy way to use and dispose of the lives of sentient

animals.?

The hunt as defined in art. 7 of Law no. 5.197 / 67, is
the use, pursuit, destruction, hunting or gathering of
wildlife specimens, when consented to in accordance with
that law.®!

Amateur hunting is permitted when authorized by
IBAMA. The law also provided for the formation of hunting
clubs. IBAMA ordinances should establish the area where
hunting may take place, the season of hunting season, the
species that can be hunted, the location and the amount of
animals to be hunted. All hunters must be registered with
IBAMA. Itis appropriate to mention the position of lawyer
Luciana Caetano da Silva on amateur hunting:

OBERST, Anaiva. Direito Animal. Rio de Janeiro: Lumen Juris. 2012. p.
XIII.

BRASIL. Instituto Brasileiro do Meio Ambiente e dos Recursos Naturais
Renovaveis— IBAMA. Lei n. 5.197, de 03 de janeiro de 1967. Disp8e sobre a
protecdo a fauna e da outras providéncias. Disponivel em: <http://
www.planalto.gov.br/ccivil_03/Leig/L5197.htm>. Acesso em: 28 jun. 2013.

%2SILVA, Luciana Caetano da. Faunaterrestre no Direito Penal Brasileiro. Belo
Horizonte: Mandamentos, 2001. p. 51.
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Sport hunting, amateur or recreational, is a competitive or simply
recreational practiceto test the amateur hunter's ability to capture his
prey, mainly with the aid of hunting instruments (weapons, arrows,
traps), but without purpose. make profits from species capture.®

It should be noted that subsistence hunting isnot expressly
mentioned in that |aw.

Another typeof hunting allowed with proper licenseisscientific
hunting. Thispermissionisprovided for inart. 14 of the Law:

Art. 14. A special license may be granted to scientistsbelonging
to, or indicated by, scientificingtitutions, official or official, for
the collection of material intended for scientific purposes at
any time.®

Hunting should never beauthorized without preliminary studies.
Thisisthe position of the consecrated environmental teacher Paulo
Affonso Leme Machado:

[...] the absence of these preliminary studies or their incomplete
execution represent potential damage or injury to wildlife. Now, this
natural public good can be defended by popular action, including the
granting of an injunction, so as not to harm the public patrimony.

TheLaw allowsthe* destruction of wild animals considered
harmful” as control hunting, and this permission must be expressly
motivated by the Government.

#BRASIL. Instituto Brasileiro do Meio Ambiente e dos Recursos Naturais
Renovaveis — IBAMA. Lei n. 5.197, de 03 de janeiro de 1967. Dispde
sobre aprotecdo afaunae daoutras providéncias. Disponivel em: <http:/
ww.plandto.gov.br/ccivil_03/Leis/L5197.htm>. Acesso em: 28 jun. 2013.

#*MACHADO, Paulo Affonso Leme. Direito Ambiental brasileiro. S&o
Paulo: Revistados Tribunais, 1991. p. 414.

— THE LecAL GUARDIANSHIP OF ANIMALS 109



There are somerestrictions on hunting provided by law. Also
thetrade of specimensof wildlifeand productsand objectsthat imply
their hunting, persecution, destruction or captureis prohibited by the
legal system, except in the case of specimensfrom duly legalized
breeding (Law No. 5.197, art. 3, § 1st).

4.11. Administrative Sanctions

Administrative sanctionsfor wildlife offenses, whether wild,
native, exotic or domestic, are provided for in Law no. 9.605/ 98,
regulated by Decreeno. 6,514/ 08, initsarts. 24 to 42 (Section 11,
Administrative Offenses Against the Environment, Subsection I,
Offenses against the Fauna) .*

Theadministration's action prescribesin five yearsthe purpose
of investigating the practice of infractions against the environment, as
from the date of the act, or, in the case of permanent or continuous
infraction, of theday onwhichit ceased (art. 21 of DecreeNo. 6,514
/ 08).

Environmentd adminigtrativeinfractionisconsidered any action
or omission that violatesthelegal rulesof use, enjoyment, promotion,
protection and recovery of the environment.

Administrativeresponsibility hasasits object the application
of penalties, which are not part of criminal law, because they are
applied by the Statein itsadministrative function. Theart. 72 of Law
no. 9.605/ 98 liststhe types of sanctions applicableto administrative
offenses.

Art. 72. Administrative infractions are punished with the
following sanctions, observing the provisionsof art. 6th:

| - warning;

Il - simplefineg;

$BRASIL. Decreto n. 6.514, de 22 de julho de 2008. Dispbe sobre as infragfes e
fsengﬁ;els admi nlstratlvads a0 mei f0 ambi entg, estabelece o grocessoDadm ni stéatlvo
eral para apuracdo destas infragoes,. e da outras providéncias, Disponivel em;
<http:/ WWWDbna;a?;\Ito.qov.br%cwll 03/ ato 007-2010/2005§(7decret0/
D6514.htm>. Acessoem28jun. 2013.
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[11 - daily fine;

IV - seizure of animals, products and by-products of fauna
and flora, instruments, supplies, equipment or vehiclesof any nature
used for the offense;

V - destruction or destruction of the product;

V1 - suspension of sale and manufacture of the product;

V11 - embargo of work or activity;

V111 - demoalition of work;

IX - partial or total suspension of activities;

X - (Vetoed)

XI - Restrictive of rights .®

The competent authorities for issuing an environmental
infraction notice and filing an administrative proceeding are the
inspectors of organs of the National Environment System
(SISNAMA). Anyone who finds the infringement may direct
representation to these authorities, who, upon becoming aware, are
obliged to promote immediate investigation, under penalty of co-
respongibility.

Theway to investigate theinfractionsisthe administrative
process, ensuring theright of broad defense. The offender hasaperiod
of twenty days to offer his defense, and another twenty from the
condemnatory decision to the higher court of SISNAMA. The
authority, on the other hand, hasaperiod of thirty daysfrom the date
of issuance of the notice of infraction to judge the process, regardliess
of whether thereisdefense or impugnation.

When sentenced to afine, the offender hasfive daysto do so.
Theimposition of thefineisbased on the unit, hectare, cubic meter,
kilogram or other pertinent measure of theinjured legal object, as
well asthe economic situation of theviolator.

*BRASIL. Lei n. 9.605, de 12 de fevereiro de 1998. Dispoe sobre as sangoes
penais e administrativas derivadas de condutas e atividades lesivas ao meio
ambiente, e da outras providéncias. Disponivel em: <http://
www.planalto.gov.br/ccivil_03/leis/19605.htm>. Acesso em: 28 jun. 2013.
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The simple fine can be converted into environmental
preservation, improvement and recovery services.

Restrictive sanctionsare the suspension of registration, license
or authorization; cancellation of registration; lossor restriction of tax
benefits; loss or suspension of participationin credit linesin official
credit establishments; and prohibition of contracting with the Public
Adminigtration for aperiod of uptothreeyears. If the offender commits
morethan one offense, the penatieswill be cumulative.

Inthelesson of thejurist brothersVladimir and Gilberto Passos
deFreitasin ajoint work:

Law 5,197/ 67, known asthe Wildlife Protection Act, brought
tothelegal system theform of protection of wild animals.

There were many innovations. For example, the property
becamethe property of the state (art. 1), and not of the hunter,
asprovided for in art. 595 of the former Civil Code of 1916,
adevice not repeated in the Civil Code of 2002. Professional
hunting was prohibited (art. 3) and the activity of scientists
was disciplined (art. 14). In art. 27 (now repealed by Law
9.605/98), in 1988 raised some conduct to the category of
crime®

4.12. Division of competences

The Congtitution of the Republic defined initsart. 23, VII, that
thematerial competenceto protect thefaunaiscommon tothe Union,
States, Federa Digtrict and Municipalities. Common competence means
that bodies must act together. The private powers of the Union are
providedfor inart. 21 of CR/ 88, those of the Statein art. 25, 8 1, and
those of Municipality inart. 30

YFREITAS, Vladimir Passos de; FREITAS, Gilberto Passosde. Crimescontraa
natureza: de acordo comal ei 9.605/98. Sao0 Paulo: Revistados Tribunais, 2006.
p.87.
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The competenceto legislate on fauna, hunting and fishing is
concurrent, according to art. 24, V1 ??of CR/ 88.

Inart. 225, § 1, the Constitution liststhe responsibilities of the
Government with the purpose of protecting the environment, including
the protection of fauna(inc. VI1).

Thedivision of competencesisregulated in Resolution no. 237,
of December 19, 1997% and in Complementary Law no. 140, of
December 8, 2011.%°

The Complementary Law no. 140 establishes norms, pursuant
toitemslll, VI and VI of the caput and the sole paragraph of art. 23
of the Federal Constitution, for the cooperation between the Union,
the States, the Federal District and the Municipalities in the
administrative actions resulting from the exercise of the common
competence regarding the protection of the remarkable natural
landscapes, the protection of the environment, the combat to the
pollutioninany their formsand the preservation of forests, faunaand
flora; and amendsLaw no. 6,938, August 31, 1981.

Inrelation to fauna, thefollowing isthe Complementary Law
140/2011:

Article 7 The following are administrative actions of the
Union:

XVI - dlaboratethelist of endangered speciesof faunaand flora
and overexploited Speciesinthenationd territory, through reports

BBRASIL. Conselho Nacional do Meio Ambiente — CONAMA. Resolucéo n.
237, de 19 de dezembro de 1997. Disponivel em: <http://www.mma.gov.br/port/
conamalres/res97/res23797.html>. Acesso em: 28 jun. 2013.

¥BRASIL. Lei Complementar n. 140, de 8 de dezembro de 2011. Fixa normas,
nostermosdosincisos|ll, VI e VIl do caput e do paragrafo Unico do art. 23 da
Constituicdo Federal, para a cooperacdo entre a Unido, os Estados, o Distrito
Federal e os Municipios nas agdes administrativas decorrentes do exercicio da
competéncia comum relativas a protecdo das paisagens naturais notaveis, a
protecdo do meio ambiente, ao combate a polui¢do em qualquer de suasformas
eapreservacao dasflorestas, dafaunaedaflora; eateraal e n° 6.938, de31 de
agosto de 1981. Disponivel em: <http://www.planalto.gov.br/ccivil_03/leis/Icp/
L cpl140.htm>. Acesso em: 30 maio 2013.
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and technical-scientific studies, promoting activities that
conservethese speciesin situ;

XVII - control theintroduction into the country of potentially
invasive alien speciesthat may threaten native ecosystems,
habitatsand species,

XVII1I - approvetherelease of specimensof exotic species of
faunaand florain fragile or protected natural ecosystems,
X1X - control the export of components of Brazilian
biodiversity in the form of wild specimens of flora,
microorganisms and fauna, parts or products derived from
them;

XX - control the collection of wildlife specimens, eggsand
larvee,

XXI - protect the migratory faunaand speciesincluded in the
relationship provided forinitem XVI;

XXII - exercise environmental control of fishing at national or
regiond level;

Article8 The administrative actions of the States are:

XVII - elaborate the list of endangered species of faunaand
florain the respectiveterritory, by means of reportseestudos

A“Art. 7° So agbesadministrativasdaUnido: [...] VII - promover aarticulacdo
da Politica Nacional do Meio Ambiente com as de Recursos Hidricos,
Desenvolvimento Regional, Ordenamento Territorial e outras;,” (BRASIL. Le
Complementar n. 140, de 8 de dezembro de 2011. Fixa normas, nos termos dos
incisos I, VI e VII do caput e do pardgrafo Unico do art. 23 da Constitui¢do
Federal, para a cooperacdo entre a Unido, os Estados, o Distrito Federal e os
Muni cipios nas agdes administrativas decorrentes do exercicio da competéncia
comum rel ativas a protegdo das pai sagens naturais notéveis, a protecéo do meio
ambiente, ao combate a poluicao em qualquer de suas formas e a preservacao
dasflorestas, dafaunaedaflora; ealteraal el ne 6.938, de 31 de agosto de 1981.
Disponivel em: <http://www.planalto.gov.br/ccivil_03/leis/Icp/L cp140.htm>.
Acesso em: 30 maio 2013),

“BRASIL. Lei n. 9.605, de 12 de fevereiro de 1998. Dispbe sobre as sancdes
penais e administrativas derivadas de condutas e atividades lesivas a0 meio
ambiente, e daoutras providéncias. Disponivel em: <http://www.planalto.gov.br/
ccivil_03/1eig/19605.htm>. Acesso em: 28 jun. 2013.
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and technica-scientific sudies, fostering activitiesthat conserve
these speciesin sity;

XVIII - to control the collection of specimensof wildlife, eggs
and larvae destined to the establishment of breeding sitesand
scientific research, except asprovidedinitem XX of art. 7th;
40

XIX - approve the operation of wildlife breeding sites,

XX - exerciseenvironmenta control of fishing at thetatelevel;*

We highlight Paulo Affonso Leme Machado's teaching about
the competence of the federative entitiesin relation to thefauna:

Fauna: In specimen collectionit is noted that the Union has
thetask of: “controlling the collection of wildlife, eggsand
larvae (Art. 7th XX) and the states have the task of“ controlling
the collection of wildlife, eggs and larvae intended for the
establishment of breeding sites and for scientific research,
subject to the provisions of item XX 7 (art. 8, XVIII).” The
Union'sadministrativetask to control the collection of wildlife
specimens has no limits and being limited, it may even
encompass scientific research. Two specific purposes are
indicated for the administrative action of the States: the control
must aim the establishment of breeding sitesand the scientific
research.

Complementary Law 140/2011 imposed arestriction on the
competence of the States, aiming at observing the broader competence
of theUnion. Therestriction or limitation imposed hasthe function of
alerting the state actions, so that | respect the actions already taken
by theUnion.” #2

“2MACHADO, Paulo Affonso Leme. Legislacdo Florestal (Lei 12.651/2012) e
CompeténciaeLicenciamentoAmbiental (Lei Complementar 140/2011). S&o Paulo:
Malheiros, 2012. p. 68-69.
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4.13 Public Civil Action

From thedefinition of environment and environmental resources
of the Law of the National Environment Policy (Law 6.938, of 8/31/
81) it isconcluded that the Brazilian wildlifeis environment and,
therefore, isunder the protection of public civil action. .

Art. 3, |, Law 6.938 / 81 — Environment — The set of
conditions, laws, influences and interactions of the physical,
chemical and biological order, which allows, sheltersand governs
lifein all its forms.

Art. 3, V, Law 6.938 / 81 — Environmental Resources —
Atmosphere, inland, surface and groundwater, estuaries,
territorial sea, soil, subsoil, biosphere elements, fauna and flora.

Public Civil Action may befiled by the Public Prosecution
Service, the environmental agencies, the Public Defender's Officeand
environmental protection entities. The ordinary citizen and the lawyer
can useit, therefore, through the Public Prosecution Service, provoking
hisinitiative through representation.

Themain characteristicsof thepublic civil actionarethatitis
an action that aimsthe pecuniary and cominatory condemnation, ie, it
hasthe possibility to determine thefulfillment of the obligation to do
or not to do. On the other hand, it acceptsthe precautionary order to
immediately stop any reputed act harmful to the purposes of the law
itself.

4.14 Popular Action

Popular action may be proposed to invalidate any acts or
administrative contracts harmful to wildlife. It should addressthe
authority that performed the act.

Thecitizen ableto propose the present action will haveto be
Brazilian, that is, bein full enjoyment of hiscivic and political rights.
Only theindividual with hisor her electoral title may propose the
action.
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4.5. THE LEGAL NATURE OF ANIMALSIN BRAZIL AND
OTHER COUNTRIES

5.1. Brazilian Civil Code

Most civil codesin force adopt the differentiation between
persons and goods on the basis of their ability to be subject torights
and duties. Let'slook at how homeland coding classifiesthem and
whereit insertsthem.

4.5.2.1 People

The Brazilian Civil Code of 2002 (CC / 02) considers as
individualsthe natural or legal persons. Natural persons are those
capable of acquiring rightsand dutiesin the civil order, asdetermined
by arts. 1st and 2nd of the Code. (BRAZIL, 2002).

Onthe other hand, legal entitiesmay be of internal or externa
publiclaw and of privatelaw (art. 40). Thelegal entities of domestic
public law are the Union, the States, the Federal District and
Territories, the Municipaities, municipalities/ public associations, and
other public entities created by law (art. 41). Foreign legal entities
areforeign states and other persons governed by public international
law (art. 42). Thelegal entitiesunder private law are associations,
societies, foundations, religious organizations, political parties,
individual limited liability companies (art. 44). (BRAZIL, 2002).

It followsfrom theforegoing that animalsdo not fall into any
of thetypes covered by the concept of person, so such provisionsdo
not apply to therelationship of mento animals.

However, a“animal rightstheory” isalready emerging that
evolvesinthe sensethat animals must be legally recognized asnon-
human persons (or sensitive living beings) aswell asmoral or legal
persons and the incapable. For this to happen, however, a legal
provision isneeded, which dependson alegidative policy, apparently
far from the current mentality of the Brazilian lawmakers.
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Thelegal nature of anima sdependsonthelega policy adopted,
asit can only be defined by law. The recognition that animals are
subjects of rights and not objects of law, as is the case with the
incapable and moral people, isamatter that must be consolidated by
doctrine. It depends on the construction of anew legal paradigm,
which we need and we can build with our speeches, opinions and
jurisprudence.

A theory arises when a new paradigm regarding a given
knowledge or view of fact replacesthe previousone. Social dynamics
must |ead usto a paradigm shift. And for aparadigm to be enshrined
asnew, itsrecognition by agroup of scientistsisnecessary. Therefore,
we must continueto defend theideathat animalsare subject to rights.

For a jusanimalist current, emerging all over the world,
concomitantly being subject to rightsmeanshaving the ability to acquire
rights, regardless of the ability to acquire obligations. In additionto
being rights holders for substitutive representativeness, animals,
according to this new paradigm, must be recognized as subjects of
rights. Most jusanimalists recognize the animal as a subject of
depersonalized right. However, the Brazilian Civil Code hasbeena
major obstaclein the evolution and acceptance of thisnew theory.

4.5.2.2 Goods

Since animalsare not recognized as persons, thelegal regime
for goods appliesto them, whether wild, exotic or domestic animals.
Whilethewild are considered common goods of the peopleand public
goods, according to art. 225 of the Constitution of the Republic (CR
/ 88) and arts. 98 and 99 of CC/ 02, the domestic ones, according to
art. 82 of CC / 02, are considered movable property / things.
(BRAZIL, 1988, 2002).

CC / 02 establishes three categories of goods, with
subdivisions: i) goods considered inthemselves (art. 79to 91): furniture
(art. 8210 84), (Articles79to 81), fungible and consumables (art.
85 to 86), divisible and indivisible (art. 87 to 88), singular and
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collective (art. 89 to 91); reciprocally considered goods: principal
and accessory (arts. 92 to 97); according to ownership: public and
private (arts. 98 to 103). (BRAZIL, 2002).

Movable goods, which currently include domestic and exotic
animals, areregulated in Book 11, Section |1, of CC/ 02, and are
conceptualized asthose susceptibleto their own movement, or removal
by force, without alteration of substance. or socioeconomic
destination. Assuch, they areliableto rightsin rem and are subject to
therulesof property rights, often hindering judicial decisionsthat take
into account the needs, biological nature and sengitivity of theanimal.

Already inthe case of wild animals, classified aspublic goods,
common use of the people by CR/ 88, havelegal nature provided for
inarts. 98 and 99 of CC/ 02 and are assets specially protected by
law.

4.5.2.3. Goodsand thingsand the advantage of animals
ceasing to bethings

The distinction between good and thing is established by
doctrinein variousways.

For Fiuza (2007, p. 183), “Well isall that isuseful to people.
Thing to theright isall economic good, endowed with autonomous
existence, and capabl e of being subordinated to the domain of the
people”.

Already in theinterpretation of Venosa (2013, p. 308), “In
thelegal fieldit must bewhat hasvaue, abstracting fromit thepecuniary
notion of theterm”, and things “ are the property appropriated by
men”.

She got Bevilacqua (1955, p. 152) that:

[...] the word thing, although under certain relations it corresponds,
in legal technique, to the term good, yet distinguishes itself from it.
There are legal goods that are not things: freedom, honor, life, for
example. And while the word thing is, in the realm of law, takenin a
broader or lesser sense, we can say that it designates more particularly

those goods which are, or may be, subject to royal law.
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For good, it is a utility, but to a greater extent than economic
utility, because the economy revolves around three points: labor,
land, and value; whereas the law has as its object other interests,

both of the individual and of the family and society.

Not having economic char acter, goodshavenot necessarily
patrimonial value. Also corrobor ating thisdistinction isRizzar do
(2008, p. 339-340):

In the broad meaning good may or may not be included in a
legal relationship, but it is not exhausted in economic
appreciation. Juridically, the good constituted the material or
immaterial thing, not necessarily with economic value.

So there are economic goods and non-economic goods, and
included in them some that are not included in the legal

relationship.

In the lesson of Jodao Baptista Villela (2006, p.13):

In Brazilian law, animals, which the doctrine also calls
semoventes, have always been considered things. The 2002 Civil
Code, recent in time but old in ideas, missed an excellent
opportunity to correct this distortion. Austria, Germany, and
Switzerland, countries whose civil codes from the nineteenth
century, have already modified them to establish what may be
the beginning of a new categorization of the characters in the
legal scene. Until now, the beings concerned with law were

fundamentally divided into persons and things.

According to this understanding, materiality is what
distinguishes it well from things. Goods may include life, honor,
happiness, and other noneconomic values. That is, goods may
have material or immaterial value, may or may not have
pecuniary value.

The pioneer countries in changing the legal nature of
animals are Austria, Germany, Switzerland, France and
Portugal. The first three make it clear in their Civil Code that
animals are not things or objects The French Civil Code
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recognizes animals as sentient beings. Let's look at what each
of these Codes presents in terms of moving towards legislation
that is more in line with “animal rights theory”.

4. 5.3 European legislation

Some European countries have advanced their
legislation and already amended their Civil Code expressly
stating that animals are not things or objects, although
governed, if there is no specific law, by the legal regime of
goods. This symbolic measure can be considered an advance,
a first step towards the evolution of the juridical status of
animals, as it may result in the recognition that animals,
although not recognized as persons, are not objects or things.

4.5.3.1 Austrian law

The Austrian Civil Code (Allgemeines Biirgerliches
Gesetzbuch - ABGB) of 1811 introduced art. 285A, which
came into force on July 1, 1988, expressly stating that “animals
are not things; they are protected by special laws, "adding
that the laws they have about things® apply only if there are
no divergent regulations ”*. (AUSTRIA, 1811, our
translation).

Austria's pioneering initiative was of great importance
as there was no legal limit to animal exploitation in any country
when the issue involved property rights. The animal has always
been considered an object in industry, agriculture and other
economic areas. For the first time, the human-animal
relationship was subjected at least to aprinciplefixed by law. This
changedid not prevent the economic use and exploitation of theanimal,

“No origina: “8285? Tiere sind keine Sachen; sie werden durch
besondere Gesetze geschiitzt. Diefur Sachen geltenden Vorschriftensind
auf Tierenur insowelt anzuwenden, a skeine abwel chenden Regelungen
bestehen”.
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but established alimit to be respected by specid laws.
4.5.3.2German Law

The German Civil Code (BGB) of 1896, as of September 1,

1990, now readsasfollows:
Division 2 - Thingsand Animals
Section 90 - Thing Concept
Only corporeal objects are defined by law as things.
Section 90a- Animals
Animalsarenot things. They are protected by specia statutes. They are
governed by the law applicable to things, with the necessary
modifications, except as otherwise provided. (GERMANY, 1896, our

emphasis, our translation).*

Ascan be seen, the BGB separatesthingsfrom animals, which
remaintiedtothelegal regime of goodsif thereisno specia law. Itis
observedthat it isanegative separation - “animalsarenot things’ - and
that there is no provision for differential treatment due to their
characterigtics.

4.5.3.3SwissLaw

Switzerland amended thestatus of animasinits1907 Civil Code
by introducing, on October 4, 2002, item Il in art. 641a

Book Four: Real Rights.

Part One: Of the Property.

Title Eighteen: General Provisions

Art. 641

A- Elements of property rights

[- In general

The owner of athing has the right to dispose of it freely within the

“Noorigina: “Division 2 - Thingsand animals
Section 90 Concept of the thing
Only corporeal objects are things as defined by law.
Section 90aAnimals
Animals are not things. They are protected by special statutes. They are
governed by the provisions that apply to things, with the necessary
maodifications, except insofar as otherwise provided.”
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limits of the law.
2He can claim it from the detainee and reclaim all usurpation.

Article 641a(Introduced October 4, 2002 and effective after April 2003).
[1.Animals

1 Animals are not things.

2 Unless otherwise specified, the devices of things are equally valid
for animals.®

(Switzerland, 1907, our translation).

The process of amending the Swiss Civil Codeto changethe
legal statusof animalsbegan with theinitiativesof parliamentarians
Francois Loeb and Suzette Sandoz, respectively called 'L'animal,
Francois Loeb and Suzette Sandoz, respectively named “L'animal,
étrevivant” (Theanimal, living being) and “ Animaux vertébrés’
(Vertebrate Animals), both presented at the National Congress of that
country.

After being rejected in Congress, civil society mobilized by
launching two initiatives. One of them, supported by the SwissAnimal
Protection, the Society of Swiss Veterinarians, the Swiss Cynological
Society, and the Foundation for Animal in Law, obtained 125,000
signatures. The other, proposed by Franz Weber, had over 100,000
signatures. (MOGINIER, 2000).

“No origina: “Livre quatrieme: Desdroitsréels. Premiére partie: Delapropriété.
Titre dix-huitiéme: Dispositionsgénérales.
Art. 641 A. Elémentsdu droit de propriétél. En général®
! Lepropriétaire d’ une chose ale droit d' en disposer librement, dansleslimites
delaloai.
2|1 peut larevendiquer contre quiconque la détient sans droit et repousser toute
usurpation.
Art. 641at A. Elémentsdu droit de propriété/ 1. Animaux
I1. Animaux
! Les animauix ne sont pas des choses.
2 Sauf disposition contraire, les dispositions s appliquant aux choses sont
€gal ement val ables pour lesanimauix.”
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In January 2002, the Committee on Legal Affairs presented
to the State Council areport containing the parliamentary initiative
called Lesanimaux dans|'ordrejuridique suisse, proposing, among
other things, that legid ation should not only stop animalsasthingsand
to treat them asaseparate category (aprovision that eventually came
into effect inthe Civil Code; aswell asto providefor itsownership
and mode of acquisition and to regulateitsprovisioninthe chapter on
successions (COMMISSION DESAFFAIRES. ..., 2002).

Although several propositionshave been accepted inthe Swiss
Civil Code, it doesnot takeinto account the sensitivity of animals, an
aspect that was accepted by the Portuguese Civil Code, aswill be seen
|ater.

4.5.3.4 French law, affirmative protection

Francewasthe country that most recently amended the Civil Code
on January 28, 2015. The biggest merit of itslegidationisthat while
Audtria, Germany and Switzerland seek to protect anima susinganegative,
ie“animalsarenot arethings, ” sheintroduces aaffirmative protection,
gating that anima sareliving beingsendowed with affirmative protection
by stating that anima sareliving beingsendowed with sengtivity.

Book I1: Goodsand Different Modifications of Ownership
Article515-14
(Created by Law No. 2015-177 of February 16, 2015, Art. 2)

Animasareliving beingsendowed with sensitivity. Subject to
the lawsthat protect them, animal s are subject to the property
regime.*® (FRANCE, 1804, our translation).

Still in France, the Rural Code and Sea Fisheries of 2010

“Noorigina: “Livrell: Desbienset desdifférentes modificationsdelapropriété
Article515-14
(Créépar LOI n°2015-177 du 16 février 2015 - art. 2)
Lesanimaux sont des étres vivants doués de sensibilité. Sous réserve deslois
qui les protegent, les animaux sont soumis au régime des biens’.
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aready recognized animalsas sentient beings, establishinginitsgenera
provisions, in Chapter 4, which deal swith the protection of animals,
thefollowing:

Section 1 - General Provisions
ArticleL214-1

Every animal is asentient being and must be placed by its
owner under conditions compatiblewith the biol ogical imperatives of
its species.*’ (Franca, 2010, our translation).

Theaffirmative protection afforded by the French codificationis
theresult of aprocessinvolving civil society, intellectuasand especialy
jurists, whoin 2005 proposed aformula, which was eventually adopted
by the French National Assembly. It is emphasized that for real
effectivenesssuch protection will require specific lawsdesigned to creste
obligationsand prohibitionsthat aretruly protectiveof animals.

History of thechangein the French Civil Code

In 2013, the French NGO Fondation 30 million desamies|aunched
apetition on social networks, to be delivered to the French National
Assembly, which intended to collect 1 million signatures claiming the
changeinthelega statusof animasinthat country. Theorganization was
ableto collect 770,000 Sgnatures, supported by 24 intellectuds, including
Jean-Pierre Marguénaud®, aprofessor at Limoges School of Law and
Economic Sciences.

“Nooriginal; “ Section 1: Dispositions générales
ArticleL214-1
Tout animal étant un étre sensible doit étre placé par son propriétaire dans des
conditions compatibles avec lesimpératifs biologiques de son espéce”.
“Autor do livro Animaux et droits européens au-dela de la distiction entre les
hommes et les choses, Editions A. Pedone/Franca/2009, diretor da Revue
Semestrielle de Droit Animalier, Université de Limoges, Professor de Direito
privado e de Ciéncias CriminaisdaUniversité de Limoges, Membro do I’ Institut
de Droit Européen des Droits deI’Homme-1.D.E.D.H. (EA 3976), Université
Montpellier.
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TheFrench Nationd Assembly eventudly approvedthesuggested
wording - “animalsareliving beingswith sensibility” - known asthe
Glavany amendment, coming to Franceto becometheleading nationin
improvinganimd legidation.

Inthearticle La question dujuridique statutedel'animal: the
irréversible passage of |'étape duridicule al'étape dela discussion,
prof. Marguénaud citesopinionsof variousauthorswith differing views
onthelegd natureof animas, and questionsthedifficulty of applyingthe
amendments mentioned in the French Civil Code. From the reading of
histext, itisclear that thejusanimalists, including Marguénaud himself,
understand that the crestion of asui generiscategory for animalsthat isin
accordance with their natureisthe most correct. Some scientistswho
oppose the wording asit standsin the French Code find it absurd to
spesk of sensitivemobilegoods. (MARGUENAUD, 2013).

In another work, Marguénaud (2009, p. 50) explainsthat the
protection of animalswasbornwith the Crimina Law. Accordingtohim,
in France, sincethe Grammont Law (1850) and subsequent crimind laws,
animalsare protected by their sensitivity and even against their owner
whoinflictsmaltreatment.

The author asserts and concludes:

[...] How could animals continue to be classified as movable or
immovable, that is, goods subject to the right of property, if the
absol utist prerogatives of the owner are limited in their own interests?

[...] animal owners are not owners in the usual sense of the term,
because these self-protected living beings are no longer rationally

good.® (MARGUENAUD, 2009, p. 51-52).

“No original: “Comment ces animaux peuvent-ils continuer a étrer qualifiés de
meublesou d’'imeubles, ¢’ est-a-dire de biens soumisau droit de propriété, si les
prerogatives absol utistes de celui qui em est officiellement le propriéterais sont
limitéesdansleur propreintérét?

[...] ¢'est peute-étre qu”ils n’en sont plus véritablement propriétaires au sens
habituel du terme et que ces étres vivants protégés pour eux méme ne sont plus
rationelIment des biens’.
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In May 2005, French lawyer Suzane Antoine, lawyer of the Honorary
Chamber of the Court of Appeal of Paris and member of the French
League for the Rights of the Animals (died March 2015), wrote the
report Rapport sur lejuridiquedel ' Animal, published by the Ministry
of Justice of France, the result of the joint proposal of several jurists
to deal with theinsertioninthe Civil Code of anew concept of animal:

how to be sensitive. (ANTOINE, 2005).

In this report, the author seeks a way to reconcile the peculiar
legal nature of animals with the importance of their economic role for
the commercial sector. Faced with the difficulty of creating a specific
category for animals within the law, Antoine ponders and suggests:

In the event that the legislature considers it inappropriate to create
an animal category between persons and goods, the animal will
continue to be tied to the law of goods. If the animal isto remain in
the category of goods, it remainsto be classified as“well protected”.

In order for an animal to fit into the law of goods, without obscuring
its true nature, it must belong to a particularly protected category,
especially created for it, within the goods chapter.

The animal would be a suitable protected property, without legal
personality, but having a precise legal definition. The term “well
protected” would not refer to the protection of property but to the
protection of the animal's self-interest. Civil law, in harmony with
criminal law, would thus contain the fundamental elements of an
animal'slegal regime.® (ANTOINE, 2005, p. 29).

% No original: “Dans|’ hypothése oul le 1égislateur estimerait inopportun de créer
une catégorie animal e se situant entre personnes et biens, I animal resterait alors
attaché acelledeshiens. Si I'animal devait rester danslacatégorie desbiens, il
faudrait au moins lui donner une qualification de “bien protégé”.

Pour que I’animal reste intégré au droit des biens, sans occulter sa véritable
nature, il devrait appartenir aune catégorie particuliere, spécialement créée pour
lui, dans le chapitre des biens.

L' animal serait un bien protégé appropriable, sans personnalitéjuridique, mais
faisant I’ objet d’ une définition juridique précise. Leterme de bien protegé ferait
référence, non pas a la protection de sa propriété, mais a la protection de son
intérét propre. Le droit civil, em harmonie avec les textes du droit pénal,
comporterait aing lesélémentsfondamentaux d' um régimejuridiquedel’ animal”.
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And it was based on thisreport that the French Civil Code
was modified. The other countriesanalyzed in thisarticlefollowed
the same line of reasoning and idea. In their Codes, they made clear
that animal s are protected by particular laws. In addition, they have
inserted them in the provisionsrelating to goods, providing that they
are protected by particular laws, but stressing that such provisions
apply to them insofar asthereisno provision to the contrary.

According to Antoine (2005, p. 30):

This meansthat animals are recognized as having aparticular placein
the legislation. In affirming that animals are not things, this device
separates them from the ordinary Law of goods by referring to
protective texts that govern them.5.

4.5.3.5Portuguese law

More recently, Portugal, through Law no. 8/2017, of March
3, established alegal statusof animals, amending, among other rules,
the Civil Code and the Penal Code of that country. Effective May 1,
2017, thislaw nolonger considersanimalsas"things', which are now
recognized as" living beings endowed with sensitivity and object of
legal protection”. Thenew legislation coversall animals, especially
pets.

Article 1 Object

Thislaw establishesalegal statusof animals, recognizingtheir nature
asliving beingswith sensitivity, amending the Civil Code, approved
by Decree-Law No. 47 344, of 25 November 1966, of the Code of
Procedure Civil, approved by Law No. 41/2013, of June 26, and the
Penal Code, approved by Decree-Law No. 400/82, of September 23.
Article 2 Amendments to the Civil Code

1 No original: “Cela signifie que les animaux sont reconnus comme ayant une
place particulieredanslalégislation. En disant que les animaux ne sont pas des
choses, ces dispositions les écartent du droit ordinaire des biens en rappelant
I’ existence des textes protecteurs qui les régissent”.
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Articles 1302, 1305, 1318, 1323, 1733 and 1775 of the Civil Code
[...] are replaced by the following:

"Article 1302

[...]

1 - Corporeal, movable or immovable things may be object of the

property right regulated in this code.

2-may also be subject to the right of property animals, under the
terms of this code and special legislation. (PORTUGAL, 2017,

our emphasis).

With regard to pets (“pet animals” under the law), the
law states that they must be “entrusted to one or both spouses,
taking into account, inter alia, the interests of each spouse and
the couple's children and also the welfare of the animal
”(Article 1793-A), revealing the same concern given to the
children of divorcing or divorcing spouses.

The characterization of "being sensitive" expressed in
his art. 1 is a breakthrough in relation to the European animal
coding addressed here and is a stimulus for the realization of
jusanimalism.

4. 6 Brazilian Law

Current Brazilian animal legislation reveals a delay in
relation to the legal provisions of Austria, Germany,
Switzerland, France and Portugal on the same subject. In
various provisions of our Civil Code, animals are treated as
things. It is necessary to advance.

To date, there are two bills under consideration in
Congress with proposals for recognizing animals as sentient
beings: PL 6799/2013 and PL 351/2015.
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Regarding some European legislation and the bills that
are being processed in Brazil, the fact that animals are
recognized as “non-objects / things” or as “sentient beings”,
even though inserted among goods, thisis already a small step
towardsachange of legal paradigminrelationto Animal Law. Here
inBrazil, wildlife already hasaspecial law that protectsit, making
animals especially protected property, although animals of native
wildlife arenot assets subject to real rights.

Although CR/ 88 grants animal sfundamental rightsand Law
no. 5.197/ 67 regul ate the protection of wild animals, with both species
and ecosystem conservation being provided, in fact animals as
individualsareonly protected by criminal law. Property rightsinrelation
toanimalsarecurrently limited only by criminal law, which protects
them from abuse.

Thus, thelegal recognitionthat animalsare sentient beingswith
sensitivity, and/ or the expressrecognition in thelaw that not things,
and that they have asui generisjuridical nature, would undoubtedly
boost the effectiveness of animal laws. animal protection. They would
al so encourage and support the judiciary to apply the lawsfrom the
animal point of view, creating new paradigmsfor interpretation inthe
field of civil law. Just asin the context of Environmental Crimina Law
peculiar principlesthat differ from classical Criminal Law apply, itis
timefor classical Civil Law towrap new principlesinfavor of animals.
Theinterests of animals must betaken into account ininterpreting and
enforcing laws so that they address not only humanity but also
biodiversity.

Itisclear that changing thelegal statusof animalsisurgent and
necessary for them to betreated asliving beings, either by affirmative
protection, recognizing that animalsare sentient living beings, or by
negative protection, by stating that animalsare not thingsand have sui
generislega nature. Thelegal recognition that animal s are subjects of
de-personalized law will definitively rule out the interpretation that
animals are the subject of law. Science recognizes the sentience of
animalsand legal science must follow the evol ution of other sciences.
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Chapter 5

CRUELTY AGAINST ANIMALS

5.1MORAL CODESAND THE SACRALIZATION OF
ANIMALS

Theearth, our mother

Ancestral religionsviewed the universe asagreat mother. The
great goddesses represented the Mother Earth or the generating
principle of life. The ability to conceive anew human life, to give
birth, to produce milk, and to bleed through the phases of the moon,
inspired fear and reverence. Only she had the power to produce and
nourish life. Without it the new lifewould be extinguished.

In Babylon the great goddessis|shtar, the mother of Tammuz.
Astarteisworshiped by the Hebrews, Phoenicians, and Canaanites,
according to theliturgy. In Egypt we havelsis. In Phrygiawe have
Cybele, later identified with the goddesses Rea, Gea, Demeter, and
their Roman equivaents, Tellus, Ceresand Maia. But themost famous
isArtemis, known by the Romans as Diana, goddess of hunting and
themoon.

Theworship of the Great M other was the most widespread
religioninprimitive societies.

The domestication of plantsand animals, thefirst step towards
the construction of complex human societies, is supposed to have
implied the fragmentation of the sacralized view of nature.

Theincreasein population led the human being to "tame" and
nomadism brought advantage to man. With the discovery of thelink
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Between the sexual act and fertilization, atrue cult of the phallus
began, which resulted in the origin of patriarchy and the desecration
of nature.

With the eruption of Hebrew monotheism and its unfolding
in Christianity and Islam, the initial step was taken towardsthe
desecration of nature and its conception as agreat mother.

Inthe mystical world the feminine energy of the universeis
represented by the Andes, while the masculine energy isrepresented
by the Himalayas. , negative and positive poles of the planet and
regions of large magnetic forces. Thisfeminine energy so deeply
touched the inhabitants of the Andes that this people (the Incas)
identified our Earth as Pachamama, the mother of all life, the exalted
deity of the world, the one who teaches us to love everything
unconditionally, and shows us the | work as avery high virtue,
because by loving everything and building with work we become
wise.

MirceaEliade, one of the greatest thinkers of our time and
an expert in comparative study of religions, showed in"The Sacred
and the Profane” that the peoples called primitives by evolutionists
sacralized all aspects of reality: time, space, non-human nature,
human societies and the individual himself. For them nature was an
entity consisting of beings organically linked together and
impregnated with particles of single deity (pantheism), or who had
soul (animism) or even inhabited by deities (polytheism).?

Primitive peoplesand shamanism

Shamanismisageneric nameof Siberian originto designatethe
practices of healersand sorcerersof archaic cultures- itisone of the
areasthat hasrecelved the attention of modern researchersfrom various
fields. Shamanismisan extremely archaic cultura, socia and spiritua
phenomenon. The oldest shamanic manifestations date from the
Paledlithic era(the hunting ritualsin the paintings). Hesurvives almost

'ELIADE, Mircea. O sagrado e o profano. Lisboa: Livros do Brasil, s/ d.
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unchanged inAsia, Oceania, theArctic (Eskimos) and mainly inAfrica
and theAmericas.

Theanimal hasalwaysplayed acrucial rolein shamanism. In
the early archaic plan the animal and the human being did not differ,
they were asone entity. This can be seen from cave paintings such as
the cave Trés Freres in France (25,000 ° C.) Here you can see a
shaman dressed in the skin and head of adeer, thetail of the animal
passi ng between thelegs Theinnumerabl e representations of the great
Goddess, L ady of the beasts and thelegend of thefirst shaman, seal
this communion between man and beast.

Theworship of the Great Goddessislong beforewriting and
wefind cave paintings showing bison, horses, bears, deer and dozens
of other animals. They are central to hunting ritualsexpressing thanks
to the sacred animal sthat constitute apowerful sourceof life, thevery
life energy of the eater. At this stage there were also frequent
representations of the Great Goddess as L ady of the Beasts (with their
sacred animals), as M other Owl Goddess, or asMadonnawith her son
on her lap.

Thewoman was believed to be pregnant with menstruation
blood. That iswhy blood sacrifices were always offered to Mother
Earth to ask for plenty of food. Until millionsof years|ater the blood
sacrifice was exchanged for self-sacrifice (guilt).

In archaic Greece, theimage of the Great Animal Mother fed
little Zeus as a snake, sow, or cow. Rhea- Cybele, to the Romans, is
represented seated on athrone and flanked by animals.

The Siberian buriates and yachts tell us the legend of the
emergence of thefirst shaman, which would have been generated by
the eagle (symbol of conscience) and a woman (identified with
freedom). Therefore, from the beginning the shaman isamixture of
divine, human and animal.

The power of shamansrelatesdirectly to their totems, or in
other words, their animal allies. For a shaman aman is no better
and no more conscious than an animal. The shaman offersthe
animal's spirit respect and devotion, while the animal offers
guidance and assistance. The animals, aswell asthe stones, for the
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Shamans have powerful spirits, each with their own talents, and are
qualified to help people with specific tasks. One of the main gifts
offered by the power of animals to the shaman in his tasks is
protection and guardianship. They often discover their power animals
by allowing them to surface during aspontaneous dance or by having
aview of theanimal.

For shamans, the crises of theworld today are no surprise.
They aretheresult of the imbalance caused by lack of respect, and
thisimbalance ultimately leadsto theloss of power for ashaman.

Shamansteach that as onelearnsto communicate with stones
and animals, one should keep in mind that the key to successis
respect. To be successful, we need to cooperate with the
environment.

For the Andean shamans of this end of the century, since
1992 anew erahasbegun for theworld, with the arrival of the tenth
Pachakuti. Pachakuti means "what transformsthe earth." He heralds
the beginning of a new era of transition and change. And it is
characterized above all by the presence of the Mother. And,
according to the Incas, this does not mean that the woman will
dominatetheworld, but that the man will becomeincreasingly aware
of the need to bring the feeling of mother in hisheart. . For indeed,
man would need no other law than love, since he gives us the
awareness of reciprocity and service, which must be the vice of
being.

Sacralization of animalsin Egypt

Although the earliest attempt to construct monotheism was
attributed to Pharaoh Aquenaten in the fourteenth century, who asa
result of the fusion of the gods Raand Amon, both represented by
the sun, attempted to impose the god Ato, the anthem on Ato,
composed. Inhisview, heleavesno doubt that hewasecumenica and had
agrest lovefor nature: “Everybody doeshistask/All animasaresatisfied
withtheir pastures, / Treesand plantsflourish./ Birdsthat fly from their
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have their wings spread in praise of their Ka. / All animalsjump on
their feet / All that fliesand shines/ Live when you came to them./
Shipstravel north and south / For all the way opens before you /
Thefishinthetheriver iscast beforeyour face/ Your raysareinthe
midst of the great green ocean. / How many things you have done!
/ They are hidden from the face of man./ O only God, no other is
equal toyou! / You yourself created the world according to your
will,/ Whileyou werestill done: ??/ al men, cattleand wild animals,
/ everything that walks on the earth on itsown wings. "2

In Egyptian civilization wefind frescoes dealing with hunting
on the Nile and feeding animals on farms. Among the members of
Aegean civilization, bullfighting was common amusement, though
practiced in away that was more dangerousto man than to the bull.

Butitisin Egypt itsalf that wefind the sacralization of animals
as happened with the cat. In Egypt the cat was considered a sacred
animal, which received curioustributes after death. A temple was
erected for the cat goddess Batest. She was depicted with a
woman's body and acat's head, and she held the ballerinas' musical
instrument in one hand and the lioness's head in the other, which
meant that at any time she could morph into one of thethreelioness
goddesses - Sekmet, Pekhet and Tefnut. . The law was very strict
with those who attacked cats. The dead cats were embalmed and
offered to Batest. Cat cemeterieswere found by archaeol ogistson
their excavationsin Egypt.

Thetemple of Batest was described by the Greek historian
Herodoto, who traveled to Egypt in 450 AD. Thisluxurioustemple
was|ocated in the town of Bubasti, on an island surrounded by the
Nilecanals.

Some attribute this appreciation to the cat for itsrole as
guardian of the granariesin Egypt. Others seek deeper reasons,
giving the cat the power to exorcise the environment. The

2Apud Soffiati Arthur. Asreligides dacrise ambiental daatualidade. Datil. Inédito.
Estaversdo foi publicadaem Pinski Jaime. 100 textos de historia Antiga.
Sao Paulo: Hucitac, 1971.
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Egyptian temples were guarded by cats, to whom the sensitives
attribute paranormal powers, which should be known to the Egyptian
priests, who were well acquainted with thelaws of physicsand the
art of magic.

The Egyptians worshiped animals and various figures of
theriomorphic deitiesarefound in the Egyptian temples. The pictures
mean that power can be embodied in many ways. Semi-human
representations of gods express athought that accepts man without
rejectingtheanimal.

The discovery of the"Book of the Dead" reveal s elements
that bring the ancient Egyptian ethical-legal order to morality and law.
It contains several rulesthat require respect for everything that lives:

“ Assoon as heattains salvation, man, cominginto the presence
of thedeities, should tell them that he did not cause suffering to others,
did not use violencetoward hisfamily, did not substitute justice for
injustice, did not cause hunger, did not kill, did not commit sinsagainst
nature with other men” (El Libro delosMuertos, ed. Cast. Barcelona,
72?1989, p. 147-151.

Theanimal in Hinduism

In Indiaanimals are considered sacred and Hinduism adopts
theideaof ??apanentheism (God isin everything), unlike pantheism
(Godiseverything).

“ Those who wor shiped the sun were no more primitive than
those who believed in finding it in an idol of stone or gold. No
longer were those who sought God zealously and wor shiped the
frog, by its sense of fertilization, the snake that has the poison, the
lifeand getsitsbody inacircle, whichisitself theinfinite mandala
of the univer se. Those who wor shiped the black panther, the wolf,
or the white elephant are no more wrong than those who humani zed
him by revering the avatars, the prophets, and the saints. God is
everywhere, in all forms, because He is the spirit of the earth and
the only energy born out of nothing in the absence of the whole,
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being itself life. ” 3

The Vedic Code of Indiaisbased on the unity of life. For
Hinduism the only differencethat existsbetween animalsand humans
isthe degree of evolution. Avatars, incarnations of gods, comein
animal forms: matsya, or fish, kurma, or tortoise, vararha, or boar,
narasimha, or lion-man, vamana, or dwarf. Lord Ganesha is
associated with the elephant, Shivawith the serpent, Durgawith the
Lion, Sarasvati with the peacock, and so on. Many animals are
sacred, like the cow. The Vedic Code warnsthat anyonewho kills
and eats a cow will be reborn asacow and will bekilled as many
timesasthe dead animal'shair. Initscosmic view, Hinduism presents
itself asaway of salvation not only for human beings but for all
living beings.

Bhagavad-Gita, another Hindu holy book, contains 250,000
verses, which describe the great war between the Kurus and the
Pandavasfor the possession of Hastinapu (asymbolism of the battle
between good and evil). Init Krishnadial ogues with Arjunaand
presents himself asthe father who givesthe seed - thelifethat lives
ineverything.

The Vedic Code, Manu-samhita, preachesthat anyone who
kills someonewill haveto bekilled. Similarly, there are other laws
that dictate that a person cannot kill even an ant without being held
responsiblefor it. Aswe cannot create we have no right to kill any
living entity. Therefore, the laws made by men that distinguish
between killing aman or an animal areimperfect. According to God's
laws, killing an animal isasreprehensible askilling aman.

The book of Dharma, which contains a set of moral laws,
saysthat it isnot enough to avoid evil to escape samsara (the law
of action and reaction); it takes spiritual activism contained in
sweetness, generosity, no lie. Merit isthe product of commitment

SMOLINERO, (Yogakrishnanda). Terral ogia, ecologiamagica. Mandaa- livreiros/
editoresimportadores. Ltda. S&o Paulo, sem data, pg. 11.
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man'stotality with fellow beingsand with all creatures. The book of
Manu saysthat he who does not commit violence against another
being has merit.

Still inIndia, inthe 6th century BC, together with Buddhism,
the Jain tradition was founded, founded by MahaviraVardhamana.
The members of the Jain movement, to which Gandhi belonged,
basetheir lives on nonviolence, are vegetarians, and reverence nature
to the extreme. In their oath they renounce the destruction of living
beings.

“1 renounce all destruction of living beings, whether subtle
or gross, walk or stand still. I will not kill living beings myself,
nor will I induce othersto this, nor consent to such acts. As
long asl live, | will confess and blame myself, repent, and
exempt myself from these threefold motorcyclesins, that is,
acting, commanding, consenting, past, present, and future,
in mind, in body, and in word. "4

There are several sanctuaries of Jainism where injured
animals can betreated. In the village of Deshnoke, in the Karni
Matatemple, rats roam freely while devotees pray. Temple priests
and rats eat in the same bowls and drink water in the same place.
Priests say that rats are messengers of the gods and that the priests
of thetemple, when they die, will reach liberation by being bornlike
rats. When rats die, they will be reborn as priests.

In the light of Bhagavad-gita (16.1.3) ahimsa, or
nonviolence, means not to hinder the progressive life of any being.
Animalsarealso progressing intheir evolutionary life, transmigrating
from one category of animal lifeto another. The broadest foundation
of the idea of ??ahimsaisthat all creatures have an identity to
each other asaform of one divine and cosmic reality. In thissense,

4JAIN, J.C. Jainismo. Vidae obrade MahaviraVardhama. Sdo Paulo: PalasAthena,
1982,
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any violence against any creature breaks unity.

Theanimal in Buddhism

In the 6th century BC, Buddhism, based on the teachings
of Siddhartha Gautama, the Hindu prince who lived in the 6th
century BC, and became known as the Buddha, the Enlightened
One, already preached compassion and mercy for all living
beings. Buddha commanded to cherish in the heart boundless
benevolenceto all that lives. He said that he practiced benevolence
in order to contribute to the happiness of all beings.

The five fundamental precepts of Buddhism are: not to
kill or hurt anyone, not to indulgein lust, not to lie, not to steal,
and not to be intoxicated with numbing drinks. Buddha always
said that one should cherish in the heart boundl ess benevolence
towardsall that livesand that all beings seek their own happiness.
He who mistreats violence seeking his own happiness will not
enjoy after death. Here is an excerpt from the Pitakas, when
Buddhawastalking to Kutanga, prior of the Brahmins, when he
asked the enlightened why he despised religious rites and
sacrifices:

“The sacrifice of personality isworth far more than the immol ation
of the people. Anyone who sacrifices to the gods their evil desires
and vile passions understands the futility of bathing the altar's wings
in blood of innocent animals|...] anyone can take life, but isunable
to give. All creatures love life and fight for it. Lifeis adivine gift,
dear and grateful to all, even the humblest; therefore it must be
respected by every godly man, for godliness makes man tender with
the weak and noble with the strong. Man begs the mercy of the
gods and has no mercy towards the animals, for which heislike a
god. All living things are bound together by kinship, and the animals
that you kill have already given you the sweet tribute of milk, the
soft wool, and put their trust in the hands of those who cut them off.
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No one He can purify hisspirit with blood, for if the gods are good,
their blood cannot be pleasant to them, and if they are evil, it is not
enough to bribe them. On the innocent head of an animal it is not
possible to lay the weight of a single hair of the evils and errors to
which each must respond personally, because each must be
accountable to himself, according to the unchanging arithmetic of
the universe. It distributes good for good and evil for evil, giving
each one its measure according to his actions, words and thoughts,
and vigilant, accurate, unchanging, makes the future the fruit of the
past. the earth if all beings were united by the bonds of benevolence
and fed only on pure food without bloodshed. The golden grains that
are born for all would feed and give abundance to the world. "®

The essence of Buddha'steachingsiswritten in three books,
called Tripatakas Buddhist Canons, which were written by his
disciples. Thevarious Buddhist sutras emphasi ze the cosmic view of
the universe, as evidenced by the Diamond Sutra, in which Buddha
talksto hisdisciple Subhuti:

“1 must guide all living beings, those born from eggs, those
born from the womb, those born spontaneously, those who
have form and those who have no form, those who have the
ability to abstract and those who have no ability. to abstract,
and al living beingsimaginable, finally, to the state of eternal
tranquility and without suffering. "

Theanimal in Christianity

Two thousand years have passed since a man named Jesus
taught alaw to Western civilization that provided for the protection of
Mother Earth and animals. Some manuscripts dating from the 3rd

SSING, Chiang. Mistérios e magiasdo Tibet. Rio de Janeiro: Freitas Bastos, p. 169
el70.
STEXTOS budistas e zen-budistas. Sao Paulo: Cultrix, 1967.
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century AD werefound inthe secret archives of the VaticaninAramaic
andtheRoyd Archivesof the Habsburgsin Sovenian, containing teaching
of the Essenes. They weretrand ated and published in 1928 by Edmond
Bordeux Szekely, entitled The Essene Gospdl of Peace. Theauthor hasa
doctoratein philosophy at the University of Parisand obtained other
degreesat the universitiesof Viennaand Leipzig. Hewasa so professor
of philosophy and experimenta psychology at Cluj University, oneof the
main citiesin Transylvania. Thebook speaksof thelaw that governsthe
fellowship garden and the duty to protect animas:

“Jesus said, 'Honor your Heavenly Father and your Earthly
Mother, and obey hiscommands, that your days may belong
upon the earth." '"And immediately afterwards was
commanded,’ Thou shalt not kill, for lifeis. givento all by
God, and what is given by God no man can take away. For
verily | say unto you, From one Mother proceedeth all that
liveth upon the earth. Therefore, who kills, killshis brother.
And the Earthly Mother will leave him and deny her her life-
giving breasts. And he will be shunned by hisangels, and
Satan will dwell in hisbody. And theflesh of dead animalsin
your body will become your own grave. For verily | say unto
you, hethat killeth killeth himself, and hethat eateth theflesh
of dead animal's eateth the body of death. For in their blood
every drop of their blood becomes apoison; Hewill stink in
their breath. intheir flesh shall their flesh boil; in their bones
their boneswill whiten; intheir intestinestheir intestineswill
rot; intheir eyestheir eyeswill scale; Intheir earstheir ears
will befilled with wax. And their death will betheir death.
For only in the service of your Heavenly Father are your
seven-year debtsforgiven in seven days. Satan, however,
forgivesyou nothing and you will haveto pay him everything.
Aneyefor an eye, atooth for atooth, ahand for ahand, a
foot for afoot; burn by burn, wound by wound; lifefor life,
death for death. For the wages of sinisdeath. Do not kill or
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eat the flesh of your innocent prey, so that you do not
become slaves of Satan. For thisisthe path of suffering
that leads to death. But do the will of God, that hisangels
may serveyou intheway of life. Obey therefore the words
of God: See, | have given unto you all the seed-producing
herbs on the face of the earth, and all the trees, whereinis
the fruit of aseed-giving tree; and it shall be your flesh.
And to all the beasts of the earth, all the birds of the air,
and all that creeps upon the earth, and where there is a
breath of life, | give all the green herbsto befood. And the
milk of all thingsthat move and live upon the earth shall be
food unto you; and as | gave them the green herbs, so will
| giveyou the milk. But you shall not eat the flesh nor the
life-giving blood. | will ask, surely of your spouting blood,
the blood in which your soul is; | will demand accounts of
all themurdered animal s, and of the soulsof all the murdered
men. For |, the Lord thy God, a strong and jeal ous God, |
visit theiniquity of thefathersthat isupon the children unto
the third or fourth generation of them that hate me; and |
show mercy to thousands who love me and keep my
commandments. Love the Lord your God with all your
heart, with all your soul and with all your strength: thisis
thefirst and greatest commandment. And the second islike
him: Lovethy neighbor asthyself. No other commandment
Isgreater than these. '

And after these words all fell silent, except one of
them who shouted, "What shall | do, Master, if | seeafierce
animal tear my brother to piecesin theforest?" Will | let
my brother perish, or kill the ferocious beast? Am | not
thus breaking the law?"

And Jesus answered, ‘It was said before: all the
beasts that move upon the earth, all the fishes of the sea,
and all the birds of the air, are given to your power. Verily
| say unto you, Of all creaturesthat live upon the earth, God He
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created only man in hisown image. Therefore beasts to
man, and not man to beasts, You will not be breaking the
law if you kill afierce animal to save your brother'slife.
For verily | say unto you, man is more than animal. But
whoever kills an animal for no reason, though the animal
has not attacked, just for the sake of killing, or for its
flesh, or for its skin, or even for its prey, will be doing a
wrongdoing, for it itself hasbecomean animal. fierce. That
iswhy its end will be the same as the end of ferocious
animals.’

Then another said, ‘ Moses, the greatest in Israel,
allowed our ancestorsto eat the flesh of clean animals,
and only forbade the flesh of unclean animals. Because of
this, why do you forbid the flesh of all animals? Which of
the laws comes from God? Moses' or yours?

And Jesus said, God gave Moses ten
commandments through your forefathers. These
commandments are hard, your ancestors said, and they
could not keep them. When Moses realized, he had
compassion on his people and did not want him to perish.
[...] So Moses broke the two tablets of stone on which
the ten commandments were written, and gave the people
ten timesten instead.

Jesus continued: * God commanded your elders,
Thou shalt not kill. 'But they had a hardened heart and
they killed. M oses then wished that they would at |east
not kill men, and allowed them to kill animals. And
the hearts of your elders hardened even more, and they
killed men and beasts alike. But | say unto you, Kill
not men, neither beasts, nor the food that goes into
your mouth. For if you eat living food, it will give you
life, but if you kill your food, the dead food will kill
you too. For life comes from life, and from death only
death comes. Whatever kills your food kills you the
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body too. And everything that kills your body killsyour

soul. And your body becomes what your food is, as

your spirit becomes what your thoughts are. "’

The Essene Gospel of Peace, although not adopted
by the Roman Apostolic Catholic Church, remains stored in
the Vatican library. It is a testimony that back then the
protection of the environment and animals was part of the moral
rules. In the introduction to the book, Edmond Szekely explains
that the existence of both versions of this gospel isdueto the
Nestorian priests, who under the pressure of the hordes of
Genghis Khan were forced to flee from the East to the West,
taking with them all the ancient scriptures. and all icons.

The ancient Aramaic texts date from the 3rd century
AD, whilethe old Slovenian version is atranslation of these
texts. Archaeologists have not yet been able to reconstruct
the exact manner in which the texts came out of Palestine into
the hands of Nestorian priestsin theinterior of Asia.®

Theanimal in I slam

Around the 500s, Islam, based on the holy book Quran
dictated by Mohammed Muhammad, al so spoke of animal
protection. The Arabs say that Archangel Gabriel appeared
to Muhammad in dreams and told him that he was an envoy
of God. He came to live in meditation and prayer, and
convinced himself that he was indeed a predestined to bring
justice to men. Muhammad came to receive revel ations that
were called in Arabic recitations, or quram. Altogether they
were called Al Quran and hence the name of Quran or Quran.
It comprises atotal of 114 surates, with 6262 verses. The
Koran has become the common reference point of Islamic
thought. It contains the following animal protection precepts:

" SZEKELY, Edmond Bordeaux. O evangelho essénio da paz. Séo Paulo:
Pensamento, 1981, p.40-43, excertosdo prefécio.
8 SZEKELY, Edmond Bordeaux. Op. cit., p 13.
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“Thegreat Prophet Muhammed was asked by hiscompanionswhether
kindnessto animalswould berewarded in later life. Hereplied: Yes,
thereisameritorious reward for kindnessto every living creature
(Bukari).”

Animal Status - Quran 6:38: 'Thereisno animal on
earth, or a bird that flies with its wings - but they are
communitieslikeyou.'

Holinessof life— Quran 6: 152 and 17: 3: (Al-Tormidhi
and Al-Nasai) — The Holy Prophet said: hewho killseven a
sparrow or aminor being without ajustifiable reason will be
responsibleto Allah: ‘when Asked what would be ajustifiable
reason, hereplied: 'shoot down - food - not kill and discard
the corpse.’

General Treatment — Santo The Holy Prophet told a
prostitute that on a hot summer day, he saw a thirsty dog
prowling around awaterhole with histongue sticking out. She
bent down, took water from thewell and gave the dog adrink.
Allahhasforgivenal hissinsfor thisoneact of charity (Mudim).

‘The Holy Prophet recounted the vision in which he
saw awoman being punished after death because she confined
acat during her life on earthwithout giving him food and water,
or even leaving himfreeto go out for food (Muslim) .

Physical Injury — Santo The Holy Prophet forbade
the beating of animalsaswell as branding them. He once saw
ahorse marked on hisface, and said, May Allah condemn the
onewho marked theanimal.

Beasts of burden — "The Holy Prophet passed acamel
that was so wan that his back was almost in the womb, and
said: Fear God in thisanimal — ride himin good health and
freehimfromwork whileheisnot. in good hedlth (Abu Dawud).

Captivity — ‘Theholy Prophet said: Itisagreat sinfor
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man to imprison the animalsin his power. '

Vivisection - * Therearemany |slamic laws prohibiting
experiments (Al muthla) onaliveanimal. Ibn Umar said that
the holy prophet condemned those who mutilated any part
of an animal's body while alive (Almad and other
authorities).”

Theanimal soul and spiritism

Although the attempt to communicate with the dead dates
back to ancient times, it was Allan Kardec who formulated the
essential principlesof scientific spiritist doctrine. Hisbirth nameand
Leon Hippolyte Denizar Rivail, bornin Lyon in 1804, possessed of
avast culture, was ateacher and pedagogue. He became the doctrinal
chief of a science dictated by spirits, and whose teachings he
published in 1857 inthe " Spirits Book," which he signed with the
name of Allan Kardec. Hewrote other books, such asthe"Mediums
Book" and "Gospel According to Spiritism".

Spiritism believes in the law of karma and the gradual
evolution of the spirit. Heisdefined in hisgospel as*anew science
that comesto reveal to men, by undeniable proof, the existence and
nature of the spirit world and itsrelationsto the corporeal world.” 1
According to Kardec, spiritualism offers us the possibility. to
communicate with the dead, who through the mediums, impart
knowledgeto theliving.

In the book of spirits Kardec says that there are three
kingdoms: minerals, plants, animals and men. He confirms that
animals, besidesinstincts, possessintelligence of material lifeand
their own language. Kardec statesthat the animal survivesthe body,
athoughitssoul isdifferent fromman'ssoul, retaining itsindividuality,

® Fragmentos do Al cor&o selecionados por Al-Hafiz B. A-Masri. The (Sunni) ex-
I man-Sha Jehan Mosgue, Woking, Surrey, England. Datil, inédito.

10 KARDEK, Allan. O evangelho segundo o espiritismo. LivrariaAllan Kardec

Editora. S&o Paulo, pg 3.
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but without self-awareness. Dead the animal, its soul isin akind of
erraticity, isthen classified by forces of thingsand that iswhy for him
thereisno atonement (not subject to the law of Karma). For Kardec,
however, the spirit does not retroact and man could not reincarnate
into an animal body.*

Vast istheliterature describing the tel epathic and premonitory
powersof animalsand their appearance after death. In your book Do
animals have souls? Ernesto Bozzano reports 130 cases from
magazines and scientific books of metaphysical and psychic studies
of animal materialization, postmortem vision, tel epathic hallucinations
collectively perceived by animal and man, numerous appearances of
animals in symbolic and premonitory form, and supranormal
phenomena. with animals.

In telepathic phenomenaanimals not only appear to play the
role of percipients, but also of agents. Thisleads usto conclude by
the existence of an animal subconsciousness, depositary of the same
supernormal faculties of the human subconsciousness.

Appearancesof animal formsaregenerally identified withthose
of animalsthat lived and died in thelocality, and often the precipitators
were unaware that these animals, seen on those occasions, had ever
existed.

Bozzano concludesthat lifeasit manifestsitself inananimal is
but the outward expression of aspirit that isincarnated thereinin
potency, and identical in essenceto the spirit manifested in the lowest
human races, past or contemporary, aswell asin the most civilized
racestoday.

There are several booksthat report apparitions of animalsin
spiritist sessionsinwhich their ownerswere present, or appear inthe
company of the dead owner. Thereisalso talk of the appearance of
the soul of animalsin photos. Many seers describe visionsthey have
had on the spiritual plane where animals go after disembodiment. In

1 KARDEC. Allan, op., cit, pg. 255 a264.
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visions, achieved in offshoots (exiting the physical body), domestic
animals are seen in thefield (cows, oxen, sheep, horses, donkeys,
tigers, lions, jaguars, giraffes, dromedaries, camels, and birds) living
in peace and harmony. not only among themsel ves, but with other
Spiritual entities.

If the vision of human soulsisagood demonstration in favor
of human survival, it can only be agood demonstration of animal
survival.

“In hisbook" The Genesis”in the chapter* Destruction of
Living Beingsfor Each Other ”Kardec statesthat” thisstruggleis
waged for overriding material satisfaction - nourishment. ”In man,
materia need and moral feeling are counterbalanced, and hethen fights
not for nourishment but for the satisfaction of hispride, hisambition
and need to dominate, and then destroysit. But when the moral sense
prevails helosesthe need to destroy and man goes on to fight only
intellectually, against difficultiesand no longer against other beings.

1712

5.2FIRST PROTECTIVEANIMAL LEGISLATIONS

Theintellectual progress devel oped during the eighteenth
century resulted in the emergence of some protectivelawsof animals
inthe nineteenth century. It wasfrom Britain that thefirst lawsto that
effect cameout.

Thefirst bill that cameinto being wasto prevent the fighting
between bullsand dogs, introduced in the House of Commonsin 1800.
George Canning, Minister of Foreign Affairs, deemed it absurd and
she was rejected on the grounds that it would have to be banned.
then boxing.*® The subject deserved an editoria in The Times, which
condemned thelaw'sintrusioninto property rightsand theway people
had their time.

2KARDEC, Allan. Op. Cit. pg. 67 €68.
B SINGER, Peter. Liberation animal. México: Cuzamil, 1985, p. 318.
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In 1821, Richard Martin made a bill to prevent horse
mistreatment. This proposition was equally rejected.

Only in 1822 did Martin triumph with the passage of thefirst
animal protection law. It prohibited anyonefrom mistreating theanimal
owned by someoneelse. For thefirst time cruelty to animalsbecame
apunishable offense.

Asmajor stakeholders, animals could not postulatein court,
thelaw wasnot being fulfilled. Thefirst animal protection society, the
Royal Society for the Prevention of Cruelty to Animals, was
founded in England under the auspices of Queen Victoria. It aroseto
postulatein law thefulfillment of thelaw.

But it was mainly inthetwentieth century that the term subject
of law hasbroadened its scope, and countries have passed successive
animal protection laws.

Thepilgrim, the dlave, the servant, the bastard, the citizen, all
became subjects of rights. The law makes the distinction between
blacks and whites disappear. The woman emancipated herself. The
children were protected.

Itisnatural, then, that the same man who became sympathetic
to hisfellow men had sympathized with the suffering of animalsand
passed lawsfor their defense.

Sincethe end of thelast century, and especially the beginning
of thiscentury, thelegidation of several countrieshascometo include
the protection of animals. Thefirst referencesto the subject, which
did not stop evolving, were:

e Lebanese Republic (under French mandate) — Decree of 2
March 1925, regulating animal protection.

o Italy — Law of June 12, 1913: regulating animal protection
confirms and expandsthe provisions of the Penal Code, providing for
cruelty, overwork, torture, scientific experiment, pack animals, hunting
migratory birdsand mistreatment.
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e Belgium — Law of 2 March 1929: which dealswith cruelty,
ill-treatment, blind singing birds, painful and superior work, animal
fighting, vivisection.

Belgian Penal Code — arts. 557, § 6, which provides for
malicioudy killingandinjuring animals:

— “Royal Decree of June 28, 1929, which providesfor the
transportation and slaughter of animals.

— "Royal Decree of October 25, 1929, which deals with
Insectivorousbirds."

—“Royal Decree of November 20, 1931, which providesfor
the carriage of horsesby rail.

e Luxembourg — Penal Code, arts. 538 to 541 and 557 to
561, which dealswith animal poisoning and river pollution, animal
daughter, vehicledrivers, cruelty, mistreatment, animal fighting, cruel
shows.

e Spain — Royal Order of December 26, 1925, which
considersthat in every civilized country efforts should be made to
treat animalswell:

e Portugal — The Decree of 16 September 1886, which was
incorporated into the Penal Code, on poisoning, pack animal,
consumableanimal, killing and injuring animals.

- Decree 5,864, of June 12, 1919, which refersto excessive
work.

e Argentina— Since 1891, Law 2,786 of August 3, which
protectsanimals.

England — Since 1809, L ord Erskine hastried with Parliament

to obtain justicein favor of animals, but it wasin 1822 that Richard
Martin obtained thefirst act in favor of animals.
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Thefirst actsin England were 1849 (domestic animals), 1854
(dogs), 1876 (vivisection), 1906 (prohibiting the use of dogsand cats
for scientific experiments), 1921 (pigeon shooting), act 1925
(imprisonment of bird ininsufficient cages).

e Germany — Thefirst law, on May 26, 1926, punisheswith
imprisonment and fine those who treated the animal cruelly.

e Austria— The punishment for those who mistreat animalsin
public datesfrom 1855.

Hungary — Fundamental Law XI of 1879, in § 86, punished
with imprisonment and fine anyone who subjected animalsto abuse.

e Sweden - Since 1988 he has been at the forefront of animal
protection with The Animal Protection Act of 2 July. Swedish law
dealswiththewelfare of consumer animals, in additionto pet animals,
animals used for running and exhibition, and animalsfor scientific
purposes.

Thisachievement islargely dueto child writer Astrid Lindgren,
who published aseries of satirical allegoriesrevealing the plight of
farm animals. In one story, God visits the earth after a prolonged
absence and is deeply disappointed by what he sees.

Withthe new Act, flocks are given theright to graze, chickens
are not given hormones and drugs, and breedersare given 10 years
to releasethem from prisons. Killsmust be humanitarian. Anyway it's
one of the best animal lawsin theworld.

e Switzerland — Some cantons have been punishing animal
abuse sincethe end of thelast century.

Today, the Federal Law of March 9, 1978 is one of the most
advanced on the planet. It deals with the scientific experiments
involving animals, the animal housing system, the animal detention
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trade, animal transport, animal transport and slaughter.

Criminal provisions concern animal maltreatment, neglect,
cruel slaughter, the promotion of animal fights and the conduct of
painful experiments, which are crimes punishable by imprisonment
and afine. Criminal proceedings and trials are the responsibility
of the cantons. This Law was regulated by the decree of May 27,
1981.

e France — The Grammont Law of July 2, 1850 and the
Criminal Code of 1791, which characterize asacrimethe poisoning
of animals belonging to third parties and attacks on beasts and
watchdogs in another's territory, can be cited. France currently
recognizes animals as sensitive living beings.

Sincethen the protectivelegidation of animals has continued
to evolve and improve every planet.

5.3 CRUELITY AGAINST ANIMALS IN BRAZILIAN
LEGISLATION

Thefirst Brazilian legislation regarding cruelty to animals
was Decree 16.590 of 1924, which regul ated the Houses of Public
Amusement. It prohibited the racing of bulls, clawsand bulls, and
roosters and canaries, among other amusements that caused
suffering to animals.

On July 10, 1934, at theinspiration of the then Minister of
Agriculture, Juarez Tavora, President Getulio Vargas, head of the
Provisional Government, promulgated Federal Decree 24,645,
which established animal protection measures. It had the force of
law, since the Central Government called to itself the legifiable
activity. On October 3, 194l, Decree-Law 3688, Law of Criminal
Misdemeanors (LCP), which, initsart. 64, prohibited cruelty to
animals. At thetime, acontroversy arose over whether or not the
LCPrevoked Getulio's decree. The case law has been firmly
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that “in short, the precepts contained in art. 64 comprise almost all
of those animal cruelty modalities contained in art. 3 of Decree
24.645/34.”

With the upward march of culture and progressin Brazil,
and animal protection being linked to various ministries, new laws
became necessary, such asthe Fisheries Code (Law 221, February
28, 1967), FaunaProtection Law ( Law 5,197 of January 3, 1967,
as amended and Law 7,653 of February 12, 1988), Vivisection
Law (Law No. 11,794 of October 8, 2008), Law of Zoos (Law
7,173 of 14 Law of Cetaceans (Law 7,643 of December 18, 1987),
Law of Inspection of Animal Products (Law 7,889 of November
23, 1989), Law of Environmental Crimes (Law 9,605 of February
12, 1998,).

Inthecriminal sphere, the law makes no distinction between
wildlife, exotic or domestic, when establishing its scope of protection:

The Law no. 9,605, of February 12, 1998, subdivided
environmental crimesinto five sections, namely: crimesagainst fauna
(arts. 29-37); crimes against flora (arts. 38-53); pollution and other
crimes (arts. 54-61); crimes against urban planning and cultural
heritage (arts. 62-65); and crimes against the Environmental
Administration (arts. 66-69).

The active subject of environmental criminal offenses may
be any natural or legal person. The taxpayer is currently all
collectivity, after the Superior Court of Justice has canceled
Precedent no. 91/ 93.%

4 BRASIL. Lei n. 9.605, de 12 de fevereiro de 1998. Dispde sobre as sangdes
penais e administrativas derivadas de condutas e atividades lesivas ao meio
ambiente, e ddoutras providéncias. Disponivel em: <http://www.planalto.gov.br/
ccivil_03/Ieis/19605.htm>. Acesso em: 28 jun. 2013.

5BRASIL. Superior Tribunal de Justica. Simulan. 91, de 21/10/1993. Compete
a Justica Federa processar e julgar os crimes praticados contra a fauna. DJ
26.10.1993 - Cancel adaem 08/11/2000. Disponivel em: <http://www.dji.com.br/

normas_inferiores/regimento_interno_e_sumula_stj/stj_0091a0120.htm>.
Acesso em: 28jun. 2013.
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The criminal action isthe exclusiveinitiative of the Public
Prosecution Service, asit isthe offense of public criminal action.®

The main referencesto faunain Law no. 9,605/ 98 arein
thefollowing articles:

=Aggravating penalty application

Art. 15: Are circumstances that aggravate the penalty,
when they do not constitute or qualify the crime:

[...]

m) employing cruel methods for slaughtering and capturing
animals.

6 No Conflito de Competéncia 114.798/RJ, o Superior Tribunal de Justicaassim
decidiu em relagéo a competéncia paracrime contraafauna. Eiso voto daRel.
aMin. MariaTherezadeAssisMoura: Primeiramente, conhego do conflito, eis
guenostermosdo art. 105, I, “d”, da Constitui¢cdo Federal, compete ao Superior
Tribunal de Justicajulgar, originariamente, os conflitos de competéncia entre
juizes vinculados a tribunais diversos, como ocorre no caso em questao. O
presente conflito versa sobre a competéncia para processar e julgar o crime
tipificadono art. 29, 8 1°, I11, da L ei n°9.605/98, em raz&o daapreensdo, nacasa
do autor do fato, de um espécime da fauna silvestre (oryzoborus angolensis,,
nomevulgar: curi6). O Juizo de Direito do Primeiro Juizado Especial de Nova
| guagu/RJ determinou o encaminhamento dos autos ao Juizado Especial Federa
com fulcro no disposto no enunciado n® 91 da Simuladesta Corte. No entanto,
mister destacar que, conforme decisfes reiteradas da Terceira Secdo desta
Corte, 0o mencionado enunciado, editado com basenalL el 5.197/67, foi cancelada
com aentrada em vigor daLei n° 9.605/98. [...]Afastado o disposto no citado
enunciado, resta definir, a luz do caso concreto, a competéncia para
processamento e julgamento do feito em quest&o. [...] Diante do exposto,
conheco do conflito paradeclarar competente o Juizo do Primeiro Juizado Especia
Criminal da Comarca de Nova |guagu/RJ, ora suscitado. (BRASIL. Superior
Tribunal de Justica. Conflito de Competéncia 114.798/RJ. Suste: Juizo Federal
do Primeiro Juizado Especia de Novalguagu - SYRJ. Susdo: Juizo de Direito do
Primeiro Juizado Especia Crimina deNovalguagu—RJ. Rel. Min. MariaThereza
de Assis Moura. J. 14.03.2001. Disponivel em: <https://ww2.stj.jus.br/
revistael etronica/Abre_Documento.asp? sLink=AT C& sSe(=14442727& sReg=
201002032280& sData=20110321& sTipo=91& formato=PDF>. Acesso em: 26jun.
2013)
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= Crimesagainst wildlife

Art. 29: Killing, stalking, hunting, catching, using native
or migratory specimens of wildlife, without the proper
permission, license or authorization of the competent authority,
or in disagreement with that obtained.

Penalty: detention from six monthsto oneyear, and
fine

Paragraph 1: Incursthe same penalties:

| —who preventsthe breeding of the fauna, without
license, authorization or in disagreement with the obtai ned:

Il —who modifies, damages or destroys nest, shelter
or natural breeding;

11 —who sells, exhibitsfor sale, exports or acquires,
keeps, has captives or deposits, usesor transportseggs, larvae
or specimens of wildlife, native or migratory route, aswell as
products and objects derived from them, from breeding.
unauthorized or without the proper permission, license or
authorization of the competent authority.

Paragraph 2. In the case of adomestic guard of wild
speciesnot considered endangered, the Judge may, considering
the circumstances, fail to apply the penalty.

Paragraph 3 - Specimens of wild faunaare all those
belonging to native, migratory and any other species, aquatic
or terrestrial, which haveal or part of their life cycle occurring
withinthelimitsof Brazilianterritory, or Brazilian jurisdictional
waters.

= Increased penalty

8 4: The penalty isincreased by half, if thecrimeis
committed:

| —against speciesrare or considered threatened with
extinction, even only at the place of infringement;
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Il —inaperiod prohibited to hunting;

[l —at night;

IV —with license abuse;

V —in conservation unit;

VI —employing methods or instruments capabl e of
causing mass destruction.

§ Paragraph 5. The penalty isincreased to threetimes
if the crimeistheresult of professional hunting.

§ Paragraph 6: The provisionsof thisarticle shall not
apply tofishing acts.

In the view of Passos de Freitas, 8§ 2 of art. 29 of Law no.
9.605 / 98, has given rise to some liberality of case law with the
domestic guard:

Paragraph 8§ 2 of art. 29 of Law 9.605/ 98 isdirectly
related to the caput. It admits, in case of domestic guard of
specimen (law mistakenly uses the word species) wild, not
considered endangered that the judge no longer appliesthe
penalty. Thelegislature sought to solvethe old problem: that
of thousands of animals, especially birds, that are used in
homes as pets.’

Inthe opinion of Luiz Régis Prado:

Theexpressions* without the proper permission, license
or authorization of the competent authority” and “in
disagreement with that obtained” constitute normative e ements
of thetype, concerning the absence of acause of exclusion of
illegality that, present, makethe conduct lawful .*®

YFREITAS, Vladimir Passosde; FREITAS, Gilberto Passosde. Crimescontraanatureza:
deacordo comal e 9.605/98. S3o Paulo: Revistados Tribunais, 2006. p. 99.

8 PRADO, Luiz Régis. Direito Penal do ambiente. Sao Paulo: Revista dos
Tribunais, 2005. p. 231.
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The Environmental Police can only charge the offender if
it has a delegation of power from the environmental agency,
otherwiseit can only issue the Police Report (BO). When it has
adelegation of power, it preparesthe Notice of Infraction (Al),
imposes the corresponding fine, and, as the case may be, may
leave the owner as afaithful depositary of theanimal, given the
difficulty of aplace to house the seized animal or proceed to
rel ease.

Environmental indoctrinators Passos de Freitastell usthat:

It is not uncommon for the agent to be caught
practicing firearm hunting without having the necessary
authorization. Inthis case, in addition to environmental
crime, the offender incursthe sanctions of art. 14 of Law
10,826, dated 12.22.2003, that is, illegal possession of a
firearm, a crime that cannot be guaranteed. *°

Regarding the incidence of the cause of increase, decision
of the Federal Regional Court of the 4th Region:

Penalty CRIMEAGAINST THE FAUNA. ART 29
OF LAW 9.605/98. WILDLIFEHUNTING. BATTLE
RATONS. FULL PROOF. AUTHORITY
DEMONSTRATED. MAJORANT. Paragraph § 5
PROFESSIONAL ACTIVITY. PROFIT ONLY.
CONDENATORY SENTENCE FULLY MAINTAINED.

1. Theevidence set showed that the defendants promoted
predatory hunting when they were caught by environmental
control in possession of 36 carcasses of plated mice, 96 skins
extracted from animal's, 22-caliber ammunition and 14 traps. 2.

Y FREITAS, Vladimir Passosde; FREITAS, Gilberto Passosde. Crimescontraa
natureza: deacordo comal e 9.605/98. Sao Paulo: Revistados Tribunais, 2006.
p.97.
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No doubt regarding the authorship of the offense, given the
abundant documentary and testimonia evidence. 3. Remaining
evidenced that the activity aimed to obtain financial profit,
correct theincidence of the cause of increase provided for in
85 of art. 29 of Law 9,605/ 98. 4. Appeal devoid.

= Export and introduction of animals

Art. 30: Exporting raw amphibian and reptile skinsand
hides, without the permission of the competent environmental
authority:

Penalty: imprisonment, from oneto three years, and
fine

Article31: Introduceanimal specimensintothecountry,
without favorabl e technical opinion and licenseissued by the
competent authority.

Penalty: imprisonment from three monthsto oneyear,
andfine?

Theterm “raw” means skinsand hides not yet manufactured
by theindustry. Luiz Régis Prado teaches that thiscrime*“ prevails
over the offense provided for in article 334 of the Penal Code, dueto
itsspecificity” .2

Theintroduction into the country meansintroduction within
thenationa jurisdiction, either onland surface, such asterritorial waters
and space by air, by boat or aircraft.

2 BRASIL. Tribunal Regional Federal da 42 Regido. Apelacdo Criminal
2003.04.01.030669-0/RS. Apte: Antonio Renato Martins Costa. Apdo:
Ministério Pablico Federal. Rel. Elcio Pinheiro de Castro. DJU 12.11.2003, p.
606. Disponivel em: <http://www2.trf4.jus.br/trf4 control ador.php?acao=
consulta_processua_resultado_pesquisa& txtVal or=200304010306690& sel
Origem=TRF& chkM ostrarBai xados=& todasfases=S& sd Forma=NU& todaspartes=
& hdnRef1 d= a3649b0c95657ea707fe622614745c1d& txtPalavraGerada
=hzwd& txtChave=>. Acesso em: 26 jun. 2013.

2L BRASIL. Lei n. 9.605, de 12 de fevereiro de 1998. Dispde sobre as sancdes
penais e administrativas derivadas de condutas e atividades lesivas ao meio
ambiente, e daoutras providéncias. Disponivel em: <http://www.planalto.gov.br/
ccivil_03/leig/19605.htm>. Acesso em: 28 jun. 2013.

2 PRADO, Luiz Régis. Direito Penal do ambiente. Sdo Paulo: Revista dos
Tribunais, 2005. p. 243.
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= Mistreatment

Thefirst animal protection legidation, already mentioned Decree
no. 24.645/ 34, defined 31 typical figuresof abuseinhisart. 3rd The
Law of Criminal Offenses, initsart. 64 (repealed), speaks of cruelty
and excessivework without, however, defining them. Decreeno. 6,514
/ 08, which regulated the Environmental CrimesLaw (Law No. 9,605
/ 08), did not define abuse or abuse. For thisreason, | defend the
ideathat Decree no. 24.645 / 34 has been repealed only in part, and
we must seek initsart. 3° these definitions. Although the Planalto
websitereportsthat thisdecreeisrepealed, | disagreewith that repeal
onthe groundsthat law (decree with force of law) cannot be repealed
by decree (thisoccurred in the Collor era- see footnote).?

Inthe criminal sphere, the Law makes no distinction between
wildlife, exotic or domestic, when establishing its scope of protection,
when speaking of cruelty. Thiswasexpressed in the law.

2| nicia mente, os atentados contraos animais eram ti pificados como contravencao
penal, e, geralmente, ficavam impunes, protegidos que estavam pelo Decreto
24.645/34 epeloart. 64 daLCP.

O Decreto 24.645/34, tnico diplomalegal regulamentador dacrueldade
contra 0s animais, sempre teve existéncia polémica e nunca teve a forca
necessariaparacoibir osdelitos. Inicialmente, eraalegadaasuarevogacéo pelo
art. 64 da L CP, tese rechacada pela doutrina. Posteriormente, foi revogado pelo
ex-Presidente Collor, noinfeliz Decreto 11, de 18 dejaneiro de 1991. Apesar de
esse decreto ter sido revogado pelo Decreto 761, em 19 defevereiro de 1993, o
8 3°, do art. 2°, do Caédigo Civil suscitaduvidas sobreasuavigéncia Apesar de
entendermos que 0 mesmo argumento que levou ajurisprudéncia e a doutrina
aconcluirem queo art. 64 daL CP n&o revogou o decreto 24.645/34, umavez que
umalei ndo pode ser revogada por um decreto, tornou-se cadavez mais urgente
um novo diploma, cujavigénciafosse pacifica e que estabel ecesse penas mais
eficazes. Hojetemosale 9.605/98.

Quando, por fim, o Congresso Nacional aprovou a Lei de Crimes
Ambientais— Lei 9.605, de 12 defevereiro de 1998 —, acol heu-se a protecéo
indistintados animais, em seu art. 32, além de manter a protecdo dos animais
silvestres.
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Art. 32. To practice an act of abuse, mistreatment, to injure
or mutilate wild, domestic or domesticated, native or exotic animals:
Penalty - detention, from three monthsto oneyear, and afine.

81 The same penaltiesapply to anyonewho performsapainful
or cruel experiment onaliveanimal, evenif for educational or scientific
purposes, when alternative resources exist.

8 1-A When dealing with a dog or cat, the penalty for the
conduct described in the caput of thisarticle will beimprisonment,
from 2 (two) to 5 (five) years, fine and prohibition of custody.
(Included by Law No. 14.064 , 2020)

8 2 The penalty isincreased from one sixth to onethird if the
animal dies.*

On October 8, 2008, the law on the use of animals in
experiments, Law no. 11,794, which regulatesthe V11 of § 1 of art.
225 of the Federal Constitution, establishing procedures for the
scientific use of animalsand repealing Law no. 6,638, of May 8, 1979.
The breeding and use of animalsin teaching and scientific research
activitiesthroughout the national territory must comply with thecriteria
establishedinthisLaw.

Accordingto Law no. 11,794/ 08, scientific research activities
are those related to basic science, applied science, technol ogical
devel opment, production and quality control of drugs, medicines, food,
immunobiologicals, instruments, or any other animal tested, asdefined
inregulation. own. Thus, in order to bring acriminal actioninthe case
of animal experiments, it isnecessary to describe the experiment and
prove the existence of corresponding alternative methods.

In apioneering decision, in Public Civil Action no. 5009684-
86.2013.404.7200/ SC, filed by the Animal Abolitionist Institute,
represented by lawyer Danielle Tetu Rodrigues, the University of

#BRASIL. Law 9605 of 1998. Accessed on December 20, 2020. Provides for
criminal and administrative sanctions derived from conducts and activities
harmful to the environment, and other measures. Available at: <http://
www.planalto.gov.br/ccivil_03/leis/I9605.htm>. Accessed on: 28 jun. 2013.
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Federal de Santa Catarina (UFSC) will not be ableto use animals
inpractical classesof themedical course, under penalty of $ 100,000
finefor misuse of animals. The decisionismade by Judge Marcelo
Kras Borges, from the Federal Environmental Court of
Floriandpolis. The judge ruled that UFSC cannot claim lack of
resourcesto acquire and employ alternative means.

According to Judge Krés Borges, “The principle of the
reserve of the possible can only be applied when thereisalegal
asset to be preserved” (ruling issued on 5/27/2013). For him"in
thiscase, the university issaving itsresourcesto, inturn, give cruel
treatment to animals, using them in scientific or therapeutic
experiments.” The judge also cited case law regarding cockfights
and circus showswith animals.®

Initsdefense, the UFSC claimed that it would be replacing
the animal swith other equipment, but would depend on a budget
alocation. InthelInterlocutory Appeal filed by the University at the
Federal Regional Court of the 4th Region (TRF4), in Porto Alegre,
Rel. Fed. Vivian Josete Pantal edo Caminhadecided that:

Thus, attentive to budgetary rules, but sensitiveto
the need to promote wildlife protection, in its broadest
aspects, | maintain the deter mination that the use of
live animals be replaced by alternative methods in
practical and pedagogical classes in the Medical
Course., but | definethe period of 90 (ninety) days
to comply with the court order, after which will focus

% SANTA CATARINA. Justica Federal do Estado de Santa Catarina. Vara
Ambiental Federal de Florianépolis. Acdo Civil Publica 5009684-
86.2013.404.7200/SC. Autor: Instituto Abolicionista Animal. Réu:
Universidade Federa de Santa Catarina— UFSC. Juiz Federal Marcelo Krés
Borges. D. 27.05.2013. Disponivel em: <https://eproc.jfsc.jus.br/eprocV2/
controlador.php?acao=acessar_documento_publico& doc=72136968947092316024
(0000000001& evento=721369689470923160240000000001& key=899e7€741429
doff52b7f88c924b3e14a18081hfe188f049444072e609432656>.

Acesso em: 26 jun. 2013.
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fine of R $ 5,000.00 (five thousand reais) for each
animal improperly used, sincethe amount previously
arbitrated was excessive. (emphasisin original) .2

Another occurrence that is becoming common in colleges
Is to require the right of conscientious objection to release
oneself from animal experimentsin various courses that practice
them. Conscientious objection is one's right not to fulfill
obligations or to perform acts that conflict with one's
conscience.

The first lawsuit filed on conscientious objection
(Ordinary Action No. 2007.71.00.0198820) was filed by a
biology student at the Federal University of Rio Grande do Sul.
This was the decision, on appeal. Federal Regional Court of
the 4th Region:

SUMMARY: COURSE OF BIOLOGICAL
SCIENCES. PARTICIPATION IN PRACTICAL
CLASSESWITH USE OF ANIMALS. Conscientious
objection.

It isunreasonable that, in the biological sciences
course, the University should give differentiated
treatment to academics who have conscientious
objection in the course in which they are enrolled, and
adapt the curriculum according to the students' personal
convictions, otherwise the institution of especially when
there is no news of animal abuse for academic use,

% SANTA CATARINA. Tribunal Regional Federa da 42 Regido. Agravo de
Instrumento 5012997-24.2013.404.0000. Agte: Universidade Federal do Rio
Grande do Sul (UFRS). Agdo: Instituto AbolicionistaAnimal. Rel. Des. Fed.
Vivian Josete Pantaledo Caminha. D. 21.06.2013. Disponivel em: <https://
eproc.trf4.jus.br/eproc2trf4/controlador.php?acao=acessar_documento_
publico& doc=413722634888599411100000003588& evento=4137226348385994
11100000002028&: key=4f6f 36050030621160e45d0f50151€7c3985h1f500d94943
dee02c0c81fc742a>. Acesso em: 27 jun. 2013.
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only the legal obligation of the competent teaching,
research and training of professional graduates of
renowned university classes such as the applicant.?’

The most famous jurisprudence on cruelty was not given
in criminal court. Among those that have become historic are
the Supreme Court (STF) rulings on cockfighting and the
bullfight:

Cockfight

SUMMARY: DIRECT UNCONSTITUTIONAL
ACTION - COCKWRITING (FLUMINENSE LAW No.
2.895 / 98) - STATE LEGISLATION THAT, WITH
RESPECT TO EXPOSURE AND COMPETITION,
BETWEEN THIS PRACTICE DURING THE CRIPLOSIS
WITH WHICH OF CRUELITY AGAINST BRIGAS
ROOSTS - ENVIRONMENTAL CRIME (LAW No. 9.605/
98, ARTICLE 32) - ENVIRONMENT - RIGHT TO
PRESERVE ITSINTEGRITY (CF, ART. 225) - QUALIFIED
PRERROGATORY BY ITSMETAINDIVIDUALITY RIGHT
(Or of aDIMENSION) CONSULTING THE POSTULATE
OF SOLIDARITY - CONSTITUTIONAL PROTECTION OF
THE FAUNA (CF, ART. 225, § 1, VII) -
DECARACTERIZATION OF THE ROOSTER CULTURAL

ZISANTA CATARINA. Tribunal Regional Federal da4?Regi&o. Apelacdo/Reexame
necessario n. 2007.71.00.019882-0. A pte: Universidade Federal do Rio Grande
do Sul (UFRS). Apdo: Réber Freitas Bachinski. Rel. Des. Federal Jorge Antonio
Maurique. 42Turma. DE. 08.11.2010. Disponivel em: <http://www?2.trf4.gov.br/
trf4/processos visualizar_documento_gedpro.php?ocal =trf4& documento=
3787484& hash=5a4c5200588edee3326daba69b57478f>. Acesso em: 24 maio 2013.
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MANIFESTATION - ACKNOWLEDGMENT OF THE
UNCONSTITUTIONALITY OF THE IMPOSED STATE LAW -
PROCEDURE DIRECT ACTION. STATELAWAUTHORIZING
EXHIBITIONS AND COMPETITIONS BETWEEN
COMBATING BREEDS- THE INSTITUTIONALIZATION OF
CRUELITY PRACTICE AGAINST THE FAUNA -
UNCONSTITUTIONALITY.
Decision
The Court unanimously, and pursuant to the
Rapporteur's vote, rejected the preliminary objections and,
on merit, also unanimously, upheld thedirect actionto declare
the unconstitutionality of Law No. 2,895, of March 20, 1998,
of the State of Rio de Janeiro. The President, Minister Cezar
Peluso, voted. Justifiably absent, MrsEllen Gracie. Plenary,
May 26, 2011.28
Bullfight
CULTURE - CULTURAL MANIFESTATION -
STIMULATION - REASONABILITY - PRESERVATION
OF FAUNA AND FLORA -ANIMALS- CRUELITY. The
obligation of the State to guaranteeto all the full exercise of
cultura rights, encouraging the valorization and the diffusion
of the manifestations, does not dispense with the observance
of thenorm of item V11 of art. 225 of the Federal Constitution,
which prohibitsthe practice of eventually subjecting animals
to cruelty. Discrepant procedure of the constitutional norm
denominated “ ox spree.”

ZBRASIL. Supremo Tribunal Federal. Acéo Direta de Inconstitucionalidade
1856/RJ. Reqgte: Procurador-Geral da Republica. Intdo: Governador do Estado
do Rio de Janeiro. Intdo: Assembleia L egislativa do Estado do Rio de Janeiro.
Re. Min. CelsodeMéllo. Tribunal Pleno. J. 26.05.2011. Dje 14.10.2011. Disponivel
em: <http://www.stf.jus.br/portal/jurisprudenciallistarJurisprudencia.asp?s1=
%281856%2ENUM E%2E+0OU+1856%2EA CM S%2E%29& base=baseA cordaos
&url=http://tinyurl.com/c7orrin >. Acesso em: 30jun. 2013.
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Judgment

Having seen, reported and discussed these records, the
Ministers of the Federal Supreme Court, in the second class, agree,
in accordance with the minutes of the judgment and the shorthand
notes, by majority vote, to hear the appeal and grant it, in accordance
with the vote of the rapporteur, defeated Minister Mauricio Corréa.
Brasilia, and June 1997. Neri daSilveira®

Another decision worth mentioning is rel ated to the case of
the Belo Horizonte Zoonoses Center - MG, accused of killing the
animals collected with suffocating gas. At the time, the Public
Prosecution Service of Minas Geraisfiled aPublic Civil Action. In
the case of a Special Appeal, brought before the Superior Court of
Justice, thefollowing decision was obtained:

ADMINISTRATIVE AND ENVIRONMENTAL
CENTER — ZOONOSIS CONTROL CENTER -
SACRIFICE OF DOGSAND Stray Cats Seized by

ADMINISTRATION — POSSIBILITY WHEN
INDISPENSABLE FOR PROTECTION OF HUMAN
HEALTH — PROVIDED FOR THE USE OF CRUDE
MEDIA.

1. Therequest must beinterpreted in accordance with
the clammadeintheexordial asawhole, sincethe acceptance
of therequest extracted from thel ogical-systematicinterpretation
of theinitia play doesnotimply extrapetitajudgment.

2. Thedecision in theinfringing embargoes did not
impose agreater burden on the appellant, but merely clarified
and exemplified methods by which the obligation could be This

2 BRASIL. Supremo Tribunal Federal. Recurso Extraordinario 153531/SC.
Recte: APANDE-Associacdo Amigosde Petr 6polis Patrimonio Protecdo aos
Animaise Defesada Ecologia eoutros. Recdo: Estado de Santa Catarina. Rel.
Min. Francisco Rezek. Rel. p/ Acorddo: Min. MarcoAuréio. SegundaTurma. J.
03.06.1997. Disponivel em: <http://redir.stf.jus.br/paginadorpub/
paginador.jsp?docTP=AC& docl D=211500>. Acesso em: 29 maio 2013.
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was the reason why there was no breach of the principle of
prohibition of reformatio in pgjus.

3. The primary and priority goal of zoonosis control
centersisto eradicate diseasesthat can be transmitted from
animalsto humans, such asrabiesand leishmaniasis. Therefore,
measuresto control the reproduction of animals, either through
hormone injection or sterilization, should be a priority,
because, according to the 8th World Health Organization
Technical Report, they are more effective in the field of
ZOONOSES.

4. In extreme situations, where the measure becomes
indispensable for the protection of human health, the
extermination of animalsshould be allowed. However, insuch
cases, the use of cruel methodsis prohibited, under penalty of
violation of art. 225 of the CF, of art. 3 of the Universal
Declaration of Animal Rights, arts. 1and 3, | and V1 of Federa
Decree no. 24,645 and art. 32 of Law no. 9,605D 1998.

5. It cannot be accepted that on the basis of discretion
the administrator engages in unlawful practices. It iseven
possibleto have freedom in choosing the methods to be used,
If there are equivalent means among the less cruel, whichis
not the possibility of exercising the discretionary duty that
impliesinviolation of thelegal purpose.

6. In casu, the use of asphyxiating gasin the zoonosis
control center isameasure of extreme cruelty, implying a
violation of theanima protection regulatory system and cannot
bejustified asan exercise of the discretionary duty of the public
administrator.

Special featureimprovised.®

OBRAS

IL. Superior Tribunal de Justica. Recurso Especial n. 1.115.916-MG. Recte:

Municipio de Belo Horizonte. Recdo: Ministério Pdblico do Estado de Minas
Gerais. Rdl. Min. Humberto Martins. 22 Turma. J. 01.09.2009. Disponivel em: <https./

Iww2.st]

.Jjus.br/revistael etronica/Abre_Documento.asp?sLink=ATC& sSeq=

5764421

1& sSReg=200900053852& sData=20090918& sTipo=91& formato=PDF>.

Acesso em: 1°jun. 2013.
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Thecriminalization of fishingisprovided for in Law no. 9.605
/98, inthefollowing cases:

Art. 33. To cause, through the emission of effluentsor
the carriage of materials, the perishing of specimensof aquatic
faunaexisting in Brazilianrivers, lakes, dams, lagoons, bays
or waters:

Penalty - imprisonment of oneto threeyears, or fine,
or both cumulatively.

Single paragraph. Incursthe same penalties:

| - thosethat cause degradation in public domain ponds,
ponds or aquaculture stations;

[l - who exploitsnatural fieldsof aquatic invertebrates
and algae, without license, permission or authorization from
the competent authority;

[11 - who anchor boats or throw debris of any kind on
shellfish or coral banks, duly marked in anautical chart.

Art. 34. Fishing in aperiod when fishing is prohibited
or in places prohibited by the competent body:

Penalty - imprisonment from one year to three years
or fine, or both penaltiescumul atively.

Single paragraph. The same penalties apply to those
who:

| - fish speciesto be preserved or specimens smaller
than alowed;

[l - fishing for quantities greater than permitted, or
through the use of equipment, equipment, techniques and
methods not allowed;

[11 - transports, markets, benefits or industrializes
specimensfrom prohibited collection, catching and fishing.

Art. 35. Fishing using:

| - explosives or substances which, in contact with
water, produceasimilar effect;
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[l - toxic substances or other means prohibited by the
competent authority:
Penalty - imprisonment from oneyear to fiveyears.®

By fishing is meant (art. 36, Law No. 9.605 / 98) any act
tending to withdraw, extract, collect, catch, seize or capture species
from the groups of fish, crustaceans, molluscs, hydrobic vegetables.
It does not matter whether or not they are economically advantageous.

In accordance with the provisions of art. 2nd of Decree no.
221/67, Fisheries Code, fishing may be commercial, sporting or
scientific. Commercial fishing isfor the purpose of commercial acts.
The sport isthat practiced with hand line, diving or other allowed
means, the scientific oneissolely for research purposes by institutions
or authorized persons.

The penaltiesfor fishing with explosives and toxic substances
aremore severe asthese crimes can destroy wildlifeand human health
dueto the serious environmental consequences.

Luiz RégisPrado citesthefollowing caselaw onfishing crimes:

Crimes against the environment - art. 34 of Law 9,605/ 1998.
Accused that, in aforbidden period, using tarrafa, and surprised with
only fivefish equivalent to half akilo. Configuration. Recognition of
theprincipleof insignificance- Impossibility: - configuresthe offense
of art. 34 of Law 9.605/ 98, the conduct of the accused who, using
anet, iscaught in aprohibited period, with only fivefish equivalent to
half akilo, being impossibleto recognize the principle of inggnificance,
sincein such acase practicesthe crime agent against the environment,

S1 BRASIL. Lei n. 9.605, de 12 de fevereiro de 1998. DispGe sobre as sangoes
penais e administrativas derivadas de condutas e atividades lesivas ao meio
ambiente, edaoutras providéncias. Disponivel em: <http://www.planalto.gov.br/
ccivil_03/leig/|9605.htm>. Acesso em: 28 jun. 2013.
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no matter how many fish are caught, not even the catch. (TACrimSP-
AC 1334243/5 - 2nd Cam. Rel. OliveiraPassos- j. 30.01.2003) .%2

In additionto fishing crimes, thefollowing:

Penalty ENVIRONMENTAL CRIME. PREDATORY
FISHING FOR A PROHIBITED PERIOD AND
LOCATION. ART 34, CAPUT, AND PARAGRAPHS |
AND I1. SINGLE, OF LAW NO. 9,605/ 98. TERRITORIAL
SEA. COMPETENCE OF FEDERAL JUSTICE.
PRINCIPLE OF INSIGNIFICANCE. INAPPLICABILITY.

1. Crimes perpetrated at the Barrade Rio Grande Jetty
I RS, which arelocated in the Brazilian territorial seacoast,
sincethey affect the Union well, are within the jurisdiction of
the Federal Justice, pursuant to art. 109, 1V, of CF/ 88 and
art. 1 of Law No. 8,617/ 93.

2. Predatory fishing practiced at aprohibited timeand
placeisindependent of the quantity of specimens caught, ie,
of therelevance of theresult, given that environmental damage
cannot be quantified, and the Principle of Insignificanceis
inapplicable.33

Slaughter of theanimal isnot considered acrimeinthe
following cases:.

Art. 37: Itisnot acrimeto slaughter an animal when

22PRADO, Luiz Régis. Direito Penal do ambiente. Sdo Paulo: Revista dos
Tribunais, 2005. p. 287.

% RIO GRANDE DO SUL. Tribunal Regiona Federa da 4% Regido. Apelacéo
Criminal 200471010027670/RS. Apte: Ministério Pablico Federal . Apdo: Marco
Antonio Fagundes de Araljjo. Rel. Luiz Fernando Wowk Penteado. 8% Turma.
DJU 29.06.2005, p. 831. Disponivel em: <http://www?2.trf4.gov.br/trf4/processos/

visualizar_documento_gedpro.php? ocal=trf4& documento=669020& hash=
bch8f927ec5eda’cd8bfee16¢209836d>. A cesso em: 25 maio 2013.
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accomplished:

| —in astate of need, to satisfy the hunger of the
agent or hisfamily;

Il — to protect crops, orchards and herds from
predatory or destructive action of animals, provided that
legally and expressly authorized by the competent authority;

[l —vetoed

IV — because the animal isharmful, aslong asitis
characterized by the competent body.3*

=Animal mortality
Art. 54: Cause pollution of any kind to such adegree

that resultsin or may result in harm to human health, or
cause the death of animalsor significant destruction of the

flora

Penalty: imprisonment, from oneto four years, and
fine.

Guilty Crime:

Penalty: detention from six monthsto one year and
fine.

n Disseminate disease or pest

Art. 61: Disseminate disease or pest or speciesthat
may cause damage to agriculture, livestock, fauna, floraor
ecosystems.

Penalty: imprisonment, from oneto four years, and
fine.

5.3.1 Painful experiencein animals

Law 9,605, of February 12, 1998, inits art. 32, § 1,
typifiesasacrimethe conduction of painful or cruel experienceina

% BRASIL. Lei n. 9.605, de 12 de fevereiro de 1998. Dispde sobre as sangdes
penais e administrativas derivadas de condutas e atividades lesivas ao meio
ambiente, edaoutras providéncias. Disponivel em: <http://www.planalto.gov.br/
ccivil_03/leig/19605.htm>. Acesso em: 28jun. 2013.
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liveanimal, even for didactic or scientific purposes, when alternative
resources are available.®

Thereslization of painful experienceinliving animalsiscalled
vivisection, which consistsof the use of living beings, mainly animals,
to study life processes and diseases, and all kinds of manipulation
suffered by living beingsin varioustypes of testsand experiments. .
Some practicesare:

e Draize Eye Irritancy Test — Shampoos, pesticides,
herbicides, cleaning products and the chemical industry aretested on
the eyes of consciousrabbits. Thistest hasbeen in existence since
1944. The substances are tested on the eyes of albino rabbitstrapped
inacontainment devicethat do not receive painrelievers, and thetest
lastsfor several daysduring which the corneaand iris are examined
for damage. check for ulceration, bleeding, irritation, swelling, and
blindness. The Draize Test isa so scientifically condemned, asrabbits
eyesarestructuraly different from human eyes.

e LD 50, 50% lethal dose—Introduced in 1927, it consists of
administering to animalsadose of certain products such as pesticides,
cosmetics, drugs, cleanersto check for toxicity. Death occursin 50%
of applications. The common formisforced oral intake using atube
that goes to the intestine. Other forms include injections, forced
inhalation of vapors and application of substancesto the skin. Signs
of poisoning includetears, diarrhea, eye and mouth bleeding, sei zures.
No medicineisgivento aleviatethe suffering of animals. Resultsvary
from one speciesto another and from individual to individual.

e Alcohol and Tobacco Toxicity Tests — Even though you
already know the harmful effects of alcohol and tobacco on your body,

e Alcohol and Tobacco Toxicity Tests — Even though they
are already aware of the harmful effects of alcohol and tobacco on

*Lei 9.605/98, art, 32, §§ 1°e 2°.
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the body, animals areforced to inhale smoke and get drunk for | ater
dissection.

e Psychology Experiments — Many of the cruelest
experiments are conducted in thefield of psychology in behavioral
study. Such experimentsinclude deprivation of maternal protection
and social deprivationintheinfliction of painto observefear; theuse
of aversive stimuli, such as el ectric shocks, for learning; and in the
induction of animalsinto stressful psychological states. Theanimals
arealso submitted to operationsto remove part of the brain to observe
behavioral changes. Electric shocks, pain, food deprivation and water
are used for learning. Stressinduction is used to test known drugs
such as antidepressants, sleep aids, sedatives, stimulants and
tranquilizers.

o Armament experiments—Animalsare subjected to radiation
from chemical and biological weaponsaswell astraditional weapon
discharges. They are also exposed to gases and are shot in the head
to study the speed of the missiles. The excuseisthat such testsare
donefor defensivereasons, but inreality they can alwaysbe used for
offensive purposes. And thereisno justification for the use of war
animals, whose soleresponsibility lieswith the human species. Itis
not justified toinflict pain onthe animal for the purpose of destroying
ourselves.

Other absurd tests are those that claim to demonstrate known
facts, using modern methods such as computer and video. The use of
curare asan anestheticisalso very cruel astheanimal isparalyzed
but fully conscious and sensitive. It isa so common to use the same
animal for more than one experiment, as well as for prolonged
experiments, whichisinadmissible.

e Dental research—Animalsareforced to maintain aharmful

diet with sugars and erroneous eating habitsto eventually get cavities
and have detached gums and the dental arch removed. Thisisall after
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we know that prevention and hygiene are the foundation for dental
health.

e Crashtest - Even without being ableto get adriver's
license, animals are thrown against concrete walls. Pregnant
female baboons and other animals are broken and killed in
this practice. Testing with state-of-the-art dolls, coupled with
driver common sense, can offer much better results.

e Dissection - Animals are dissected alive at universities
and the same experiment is repeated thousands of times when
videos and other audiovisual methods are available today.

e Medical and surgical practices - Although the head of
the patient is the best school, millions of animals undergo
surgery in medical schools. The zoonosis service usually
suppliesthese colleges with dogs and cats, which will be used
by studentsin the surgical training of splits, sutures and organ
resection. Many die during surgery (if they bleed too much or
because of student incompetence), others receive an
insufficient dose of anesthesia and suffer all the pain of the
operation.

5.3.2 Alternative Methods

When alternative methods exist, vivisection becomes a
crime under Law 9.605 / 98.

Alternativetechniquesarethosethat use chemistry, mathematics,
radiology, microbiology and other meansto avoid theuseof liveanimals
inlaboratory experiments.

After it wasfound impossibleto adjust to man theinformation
obtained from experimentson liveanimals, dueto species specificity, he
stroveto find more effective methods of experimentation. Themethods
that replace vivisection use alarge number of disciplines, including
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These include biogenetics, mathematics, virology, biochemistry,
radiology, microbiology, and gas chromatography and mass
spectrometry. We can emphasi ze; among the devel oped methods:
tissue culture, use of microorganismsand inferior invertebrates,
elaboration of mathematical models, public surveys and
epidemiological studies. Computer models, genetic engineering,
chicken eggs, human placenta, mechanical models, mathematical
models, and visual audio are alternative methods availableto science.

e Cell culture — Cell cultures are increasingly used by
industrial and research laboratories (especially for vaccines) at the
stage of early trials. Cell culture is called the technique of
cultivating isolated cells outside their normal environment. These
cells come from human, animal and plant sources. Human tissues
can be obtained during surgical operations, biopsies and autopsies,
or taken from fetuses or placentas. Animal tissues can be fetched
from slaughterhouses or humane slaughtered laboratory animals.
Cellscanlive, grow and multiply by receiving nutrients outside
their natural environment. Some have alimited life potential, others
may liveindefinitely, allowing for studiesof several months. A single
donor isrequired. Cell cultureisalso less costly and produces
morereliable scientific results. The drawback isthat the artificial
culture medium can cause structural and biochemical
transformationsin cellsor theloss of some specific function. Further
research is needed to address this obstacle.

e Combined Use of Tests — A second technique that
involvesliving tissue cultureisorganic culture. Asthenameimplies,
it requiresthe conservation of part or all of anorganinglassin
order to safeguard its fundamental structure and biochemical
characters. Organic crops are harder to conserve and are only
usable for afew weeks.

Bacteria and unicellular organisms are often used as
experimental instruments.
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Using these testsin combination with other methods such as
chemical testing, mathematical modeling, and epidemiol ogica surveys
will not only reduce the unacceptable number of animalsemployedin
schools, industrial laboratories, and universitiesin research centers,
but will be beneficial to students, men of science and the general
public.%

Quantum pharmacology can use quantum mechanics and,
through understanding molecul ar structure and computerization, seek
explanations of drug behavior based on their molecular properties.

e Epidemiological research—Themain aternative, no doubt,
is the study of human disease in infected individuals or specific
populations. This type of research uses volunteers, clinical case
studies, autopsy reports and statistical analysis combined with more
accurate observation. It allows observing the environmental factors
linked to the disease, which isnot possiblein confined animals.

o Noninvasive Imaging Techniques — The devel opment of
noninvasive techniques such as CAT, MRI, PET, and SPECT has

% Cartamundia dos estudantes por uma ciéncia e uma biologia sem violéncia
1. Como estudante, ser-me-&o reconhecidos o direito e a possibilidade de estudar
eexercer umaciénciaqgue nao implique nenhumavioléncia.

2. Ser-me-adadaa possibilidade desta escolha materialmente, intel ectualmentee
moramente.

3. Euterei direito aumaclausulade consciénciapararecusar préticas experimentais
violentas que me sejam impostas e que infrinjam a Declaragdo Universal dos
Direitos dos Homens e aDeclaracdo Universal dosDireitosdoAnimal.

4. N&o se poderé exercer sobre mim, em um estabel ecimento de ensino, sancoes
disciplinares ou administrativas, porque eu invocarei estaclausulade consciéncia.
5. Ser-me-&, também, reconhecido o direito de objetar contraaplicacfesviolentas
daCiéncianasquaistentem meimplicar.

6. Eu agirei com dignidade na minha reivindicagdo do direito ao estudo e ao
exercicio deumaciénciando violenta.

7. Euinvocarel apresente Carta contra praticas experimentais violentas sobre o
homem e sobre 0 animal que me sejam impostas nos meus estudos ou haminha
profisséo.

8. Eu defenderel e divulgarei o espirito desta Carta para que a Ciéncia sgja um
caminho de compreensdo, de simpatia e de paz paraa humanidade, o animal ea
natureza.
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revolutionized clinical research. These devicesallow the eval uation of
human diseasesin patients. For example, these scanners have been
used to make early diagnosisin the evaluation of Alzhhelmer disease,
Huntington'sdisease, muscul oskel etal tumors, Parkison'sdisease, and
cerebrovascular diseases. They have also contributed to the
knowledge of the body in basic science.37 CAT uses computersto
reconstruct three-dimensional images of the human body through x-
rays. Magnetic Resonance Imaging (MRI) allows you to view
detailed images of theinterior of the body. human without i njection of
radioactive substances. Positron Emission Tomograph (PET) and
Single Photon Emission Computerized Tomograph (SPECT) are
used in studies of cerebrovascular disease and psychiatric disorders.

e AMESTest — Invented by Dr. BruceAmesof the University
of California, Berkeley, thisin vitrotest checksfor carcinogensusing
salmonellabacteria, which produces cancer in humans and other
mammals. Thetest lasts about 2-3 days and is much less expensive
than theanimal model.38

o Placenta—The human placenta, which isusually discarded
after the birth of achild, can be used for microvascular surgery and
for thetoxicity testing of chemicals, drugs and pollutants. It hasno
cost, and the material is100% human.*

e Quanta Pharmacology — It is a computerized technique
used inthetheoretical chemistry of the study of themolecular structure
of drugsand their receptorsin the body. Using existing knowledge, it
ispossibleto predict through the structure of the drug which effect on
the human organ above.

¥ BASTOS, Rosely Acosta. Frente brasileira da abolicdo da vivissecgdo. Rio
deJaneiro, 1999. mimeo., Inédito.

BBASTOS, Rosely, Op. cit.

¥ BASTOSRosely, Op. cit.
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o Eyetex—In placeof the Draizeeyeirritancy test, it provides
for the use of aliquid protein that mimicsthe reaction of the human
eye.

e Chromography and spectroscopy — It is used to separate
drugsat themolecular level toidentify their propertiesand can detect
thetrgjectory of drugsand their damage to humans.

e Corrositex—Thisisanin vitro test to evaluate the dermal
corrosivity potential of various chemicals. Developed by In Vitro
International Inc., the technique makesit possibleto test achemical
or severd (drugs) on an artificial skin barrier made of collagen. Below
that layer isaliquid containing a PH indicator dye, which changes
color when it comes in contact with the chemistry being tested.
Chemical corrosivity isdetermined by thetimeit takesto penetrate
artificial skin and cause color change.

In Brazil, in 2014, the National Council for Animal
Experimentation Control (CONCEA), linked totheMinistry of Science
and Technology, made 17 alternative methodsrecognized. In 2012
the National Network of Alternative Methodswas created.

Alternative methods need to be validated, and in Brazil the
responsible entity isthe Brazilian Council of Alternative Methods-
BraCVAM.

The Brazilian Center for Validation of Alternative Methods
(BraCVAM) isaninstitution the result of the partnership between
Fiocruz and the National Health SurveillanceAgency (Anvisa). Itis
thefirstin Latin Americato validate and coordinate studiesto replace,
reduce or refinethe use of guineapigsin laboratory testing.*

0 https://www.incgs.fiocruz.brindex.php?option=com_content& view=article&id
=1152:concea-recebe-recomendacoes-do-bracvam-para-reconhecimento-de-
metodos-alternativos-ao-uso-de-animai s-eml aboratorios& catid=114& | temi d=166.
Acessado em 20 dejulho de 2018.
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Declaration on Experimental Ethics— The International
Institute of Human Biology of Parisand the I nternational L eague of
Animal Rightsof Genoaproclaimed, during theInternational Congress,
held in Genoa from June 12 to 20, 1981, a Declaration on the
experimental ethics.

The document proclaimsthat all living beingsare born equal.
Inequality between species or specimens, between races or racism
congtitute crimesagainst life. The man of science must devote himself
to respect for human or non-human life and that substitute technol ogy
isthe only one compatiblewith therights of theliving being.

5.3.3Policelnquiry

Inthe crimescommitted against thefauna, proceedsasforeseen
inthe Law of Environmental Crimesandintheart. 6, 11, of the CPPR,
apprehending theinstrumentsand all objectsthat relateto thefact. This
seizure may be made prior to the action of thejudicial authority by the
agents of the administration, supported by art. 25 of Law 9.605/ 98:

“Law 9.605/ 98, art. 25: Oncethe infringement has
been verified, its products and instrumentswill be seized and
the respectiverecordsdrawn up.”

Oncetheinfringement isverified, its productsand instruments
will be seized and the respective records will be drawn up. Legal
support of the seizure can be sought in art. 25 of Law 9.605/ 98 and
inart. 245, § 6 of the CPP:

“Art. 245, 8 6, CPP: Discovering the person or thing
sought, will beimmediately seized and placed in the custody

of theauthority or itsagents.

The animals will be released into their habitat or
delivered to zoos, foundations or similar entities, provided
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responsibility of qualified technicians. Perishable productswill be
donated to scientific, hospital, criminal and other charitableinstitutions.
Non-perishablewildlife products and by-productswill be destroyed
or donated to scientific, cultural or educational institutions. The
instrumentsused in the practice of theinfraction will be sold, guaranteed
their decharacterization through recycling (Law 9.605/ 98, art. 25
and paragraphs).

If the seizureisnot madeimmediately, proceed in the form of
art. 240 et seq. Of the CPP, seeking home or personal search to
Sei ze weapons, ammunition and instruments used in the commission
of crimeor intended for criminal purposes; find necessary proof objects;
gather elementsof belief, etc.

If itisimpossibleto releasethe animalsintheir natural habitat
or to surrender them to zoos, environmental foundationsor similar
entities, the animalsmay be entrusted to the trustee, in theform of art.
2, 86, a, of Decree 3,179, of September 21, 1999, which regulates
the Environmental CrimesLaw.

In the case of fishing, the consumption of your product is not
prohibited, and the seized product can be donated. However, the
donation should only be made after the material has been sent for
criminal examination. Disposal of equipment, equipment, instruments
and equipment seized (by IBAMA's inspection or associated
agencies) intheuse of illegal fishing follow the norms of Ordinance
/[ IBAMA n. 44-N, of April 12, 1994, for the following purposes:
alienation, return, destruction, donation or release. Thereturn will
be applied when the period of temporary seizure of the seized goods
upon return terms has elapsed. The auction (if administrative) will
follow Law 8.666 / 93, as applicable, and will be applied if the
seized instruments were used in non-prohibited fishing and if they
constitute products of non-prohibited trade, after 180 days without
being sought. , and are not in administrative or judicial action. The
destruction of theinstrumentswill be performed by drawing up in
each case the detailed term of the occurrence. Only in peculiar
situations can it occur on the spot. In Minas Gerais, besides the

— THE LecAL GUARDIANSHIP OF ANIMALS 179



supervision IBAMA and its member, the Forest Police, thefisheries
ingpectionisexercised concurrently by the State Forest I nstitute and the
Civil Police.

Evidence in the determination of illegal acts provided for in
environmental legidation, in general, obeystherulesof the CPP (arts.
155 to 250).

5.3.4Criminal Action

InthecrimesprovidedforinLaw 9.605/98thecrimina actionis
public and unconditiond.

Incrimesof lesser potentid offense (imprisonment upto oneyear)
the proposed immedi ate application of therestrictive penalty of rightsor
fine, provided for inart. 76 of Law 9,099, of September 26, 1995, can
only beformulated aslong asthere has been prior composition of the
damagereferred toin art. 74 of the samelaw, except in case of proven
impossibility. When the penalty does not exceed oneyear in prisonthe
competent judgment isthat of Small Causes. Hereitisnecessary to be
awareof thefact that in the case of extinction of the punishment, provided
forinLaw 9,099/ 95, this, in casesof environmenta crimes, will depend
on compensation for the damage, except for impossibility. A report will
be made confirming the damage, and the deadline may be extended. The
declaration of extinction of the punishment will also depend onthesaid
report of finding compensation for the damage.

When the pendlty isforeseen for morethan oneyesr, the State or
Federal Court will havejurisdiction, asthe casemay be.

Assoon asthey becomeaware of thefact, the Civil Police shall
draw up adetailed term of theincident and immediately refer the Small
ClamsCourt, if thisisthe case, with the plaintiff and thevictim, requesting
the necessary expert examinations. The composition of civil damages
may aso be homol ogated inthis Court and will beeffectiveasatitleto be
executed inthe competent Civil Court.

Becauseit iscruelty to animals of unconditional public action,
any citizen may resort to the Public Prosecution Service, whichisthe
holder of the Criminal Action, through arepresentation. You can aso
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Directly seek the Small Claims Court (where available) to present
oral representation, which will bereduced to term. The materiality of
the crime can be substantiated by medical report, witnesses, photos
or equivaent evidence. It isnoted that in cases of unconditional public
action the authority isrequired to act independently of acomplaint.

5.4 History of thetypification of animal cruelty ascrimein Brazil

Initialy, attacks on animalsweretypified asacriminal lower
potentiality, and generally went unpunished, protected by Decree
24.645/ 34 and art. 64 of the LCP.

We can say that the modernization of animal protection
legidationisdueto the commitment of thethird sector, which, through
civil associations, established frequent contact with legidlative agents
aiming to include such protection inthelegal system.

The Animal Cruelty Prevention League (LPCA), sinceits
founding in 1983, has been involved with the advancement of
environmental legidationin Brazil. Noting that, asarule, the punishment
of anima maltreatment and aggression againgt wildlifewasnot redized
in practice, the goal of modernizing the legislation has now occupied
thefront line of the LPCA. To achieveitsgoals, the League worked
continuously with the media, authorities and other environmental
entitiesin Brazil.

In 1984, asaresult of thereform of the Penal Code, we sought
Professor Jair L eonardo L opes, then chairman of the Criminal and
Penitentiary Policy Council, to hand him aproposal for criminalization
of animal attacks. However, on this occasion, the Penal Code was
only changedinitsgeneral part, whichiswhy the proposal could not
be used.

In 1988, the attacks on native wild animalstypifiedin arts. 27
and 28 of Law No. 5.197/ 67, until then asamisdemeanor, had their
wording changed to turn them into acrime and, by provision of art.
34, inan unenforceable crime (BRAZIL, 1967).
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In 1989, the LPCA issued abulletin with the proposal for a
bill for criminalization of animal injury practices, which wasdelivered
personally in Brasiliato one hundred deputiesfrom various parties
and to the Minister of Justice Bernardo Cabral.

When, in 1993, acommission was set up at the Ministry of
Justiceto study again thereform of the special part of the Penal Code,
once again the LPCA project was handed over to itsmembers- Jair
Leonardo Lopes, Evandro Lins e Silva , Wanderlock Moreira,
Francisco AssisToledo, RenéeAriel Dotti - and the counsel ors of the
Brazilian Bar Association (OAB) subsections, aswell asthe OAB
Federa Environment Committee.

Subsequently, environmental lawyers argued that because
environmental law isapeculiar branch of law, environmental violations
should belisted in their own legislation. Thus, an interministerial
commission was formed composed of the most distinguished
environmentalist and penalistslawyers, linked to the Ministries of
Environment and Justice. Under the chairmanship of Judge Gilberto
Passos de Freitas, the rapporteur was the Minister of the Superior
Court of Justice, Antdnio Hermann Benjamin.

The proposal to include animal crimesin law wasforwarded
in 1996 by the LPCA to the Chief Judge of the Commission. He
promptly complied with the request, bringing theideato discussionin
the aforementioned Commission. Astheendorsement of Des. Gilberto
Passos de Freitas, attended by Dr. Sonia Fonseca, as representative
of the LPCA, and Dr. Vanice Orlandi, from the International Union
for the Protection of Animals (UIPA-SP).

The first barrier to be overcome was to offer elements of
conviction to the members of the Commission, who were against the
inclusion of animal protectionin the Environmental CrimesLaw. The
movement promoted alarge lobby and the LPCA edited the book
Animal Liberticide, containing reportsof animal crimescommitted with
over one hundred illustrative photographswith explanatory captions.
Thismaterial wasdistributed not only to thelegal committee, but also
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to the Deputies and Senators, who would later vote on the bill.
Thevictory camewith art. 32 of the Environmental CrimesLaw -
Law 9605 of February 12, 1998:

Article 32 - Practicing abuse, mistreatment, injury or
mutilation of native or exotic wild animals, domestic or
domesticated:

Penalty - detention from three monthsto one year
andfine.

§ Paragraph 1. The same penalties apply to those
who perform painful or cruel experimentson live animals,
even for didactic or scientific purposes, when alternative
resources exist.

§ 2 - The penalty isincreased from one sixth to one
third, if the animal's death occurs. (BRAZIL, 1998)

We can say that legal protection of animals originated in
criminal law. In this branch, animal s are protected even against
their ownersif they aretreated badly. Its sensitivity istakeninto
account.

Regarding wildlife, in 1988, with the creation of the Our
Nature program, attacks on wild animals were considered as
unaffordable crimes. The program criminalized hunting and illegal
trade in wild animals, leaving wild animal s defined asthoseliving
in freedom. The law abandoned wild animals during migration, as
well as exotic and domestic animals. The law did not have the
intended effectiveness. Asit was not applied, animal trafficking
was used to cover up drug trafficking and money laundering.

In fact, rarely have the amendments introduced by Law
7,653/ 88 and Law 5,197 / 67 been complied with, asthe typical
figures created have brought profound revolt to society, which has
led to jokes and denial of jurisdiction by many judges. Prosecutors
werethefirst to be sensitive to the animal cause and the environment
ingeneral.
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From 1988 to 1998, due to a criminal policy criterion
established by the discretion of the Brazilian legislator, different
penaltieswere provided for the mistreatment of animal's, according
totheir classification: native, exotic or domestic. Thiswas unified
by Law 9.605 / 88.

5.520TH CENTURY CRIMES

In Brazil and around the world, millions of animals are
attacked by man. Primitive man attacked the animal by hunting or
defending itself. Today forms of cruelty have becomeincreasingly
refined, with the help of technology and science, and with the
complacency of religions.

Thousands of animals are fraudulently tortured in
laboratories, where they are subjected to all kinds of physical and
psychological embarrassment for testing weapons, cosmetics,
pesticides, drugs, medicines, electroshock and all kinds of
deprivation and punishment for behavioral studies.

Thousands of animals are sentenced to lifeimprisonment in
circuses and zoos, being forced to execute numbersincompatible
withtheir biological nature.

Thousands of birdsand wild animalsare caught in their home
country and deprived of their liberty for the sole purpose of profit.

Thousands of animalsare hunted, killed or injured, slowly
suffering and dying, trapped or struck by man's weapon, thirsty,
hungry, pained and gangrene, in the forests.

Millions of domestic and wild animals are raised in
confinement systems, never seeing sunlight except on the day of
their death, when man will use hisflesh or skin.

Millions of animals are transported over long distancesin
overcrowded, poorly ventilated convoys and cages, living thedaily
lives of stress, hunger, fear and death.

Millions of animals are slaughtered, bled and fleshed all the
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daysfor consumption entirely consciousby brutal methods. Thehorses
have their feet sawn off so that the flesh loses its odor with pain-
induced sweating, and isthen slaughtered.

Millionsof animalsdiein bloody fights such as cockfighting,
canary fighting, and dogfighting, or aretortured in rodeos, cowherds,
and other eventsjust for the amusement of man. In pigeon shooting,
animalsarekilled, for the sole purpose of man exercising hisaim.

In Santa Catarina, every year the oxen are begged to death in
aceremony called Farrado Boi.

There are countless barbarities committed by man. We have
sel ected some of them for our study: cockfights, canaries and dogs,
rodeosand cowherds, bullfighting, bullfighting, greyhoundsdog racing
and the use of animalsfor whey production and the horse case 814 .

5.5.1 Cruelty in Cockfightsand Canaries

InBrazil, since 1934, with theissue of Federal Decree 24.645,
cockfightswere prohibited. Article 3, XXIX, of that decree reads:

“Art. 3rd: Thefollowing are considered mistreatment:

XXI1X: Perform or promote fights between animal s of
the same or different species, bullfighting and bullfighting
simulacrum, evenin aprivate place. ”

Decree 24.645 / 34 was born with force of law as it was
written down by the Provisional Government. Decree 19,398/ 30
saysinitsart. 17:

"The acts of the Provisional Government will be
contained in Decrees issued by the head of the same
Government.”

Asit turns out, the then head of the Provisional Government
called upon himsalf thelegifferent activity during the period of timein
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which the situation prevailed.generated by Decree 24.645 / 34.
What happens, it seemsto us, isthat at the time of its appearance
it wasstill unusual to use the nomen jurisdecree-law, whosefigure
emerged with the 1936 Constitution, so much so that in itstext the
word law appearsinits art. 18, item XVII of art. 3rd, art. 8th,
10th, 13th, 14th, 16th, and 17th.

To confuse the lesser Galician scholars, in bad faith, they
invoked Decree 1.233 / 62 (supported by then Prime Minister
Tancredo Neves) to say that this diploma had repealed the
cockfight. It turns out that the decree repealed by Decree 1.233/
62 was Decree 50.620 / 61 (decree of the then President Janio
Quadrosthat prohibited cockfighting). It could not revoke, asit
did not revoke Decree 24.645 / 34. So, let's look at art. 1st of
Decree 1.233/ 62:

“Decree 50.620 / 61 is hereby repealed.”

The more alaw cannot be repeal ed by a decree.

TheLaw on Criminal Misdemeanorsdid not revoke Decree
24.645/ 34 at the time, sinceits provisions did not collide.

With the same argument that alaw cannot be repealed by a
decree, we understand that until Law 9.605 (Environmental Crimes
Law) hasitsart. 32 regulated, that is, enumerate that the cruelties
are protected by this article, the art. 3 of Decree 24.645 / 34,
which lists 31 typical maltreatment figuresin its bulge.

On October 26, 1970, attorney Sérgio Nogueira Ribeiro*
went to the Brazilian Institute of Lawyers - RJreporting that on
28/2/70 the police had banned the headquarters of Centro
Esportivo Carioca, located at Rua Chantecler 76, in Sdo Cristévéo,
in Rio de Janeiro, after arresting and indicting in the act people
who promoted cockfights and cash bets. However, inreferring
the case to court, which received no. 51,402, and ran down the

“ RIBEIRO, Sérgio Nogueira. Crimes passionais e outrostemas. Rio de
Janeiro: Itambé, 1975, p. 83-88.
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17th Criminal Court, the Judge, in ajudgment issued on 8/29/70,
dismissed the accusation and acquitted the defendants for
understanding that cockfights do not congtitute cruelty to animals. And
requested an opinion from that I nstitute.*

“2 Honored by the appointment of Dr. Otto Vizzeu Gil, who chaired the meeting of
this Veneranda House on the 15th of thisyear, | will now refer to the nomination
presented by lawyer Sérgio NogueiraRibeiro, dated 1st of August and signed by
our colleague L aércio Pellegrino and Othon Sidou.

According to the proponent, from July 7th to 9th of thisyear, in the street of the
Alcantara Sports Center, S0 Gongalo, Rio de Janeiro, - despite the protests of
animal protection associations, with the State Governor, Raymundo Padilha - a
national cockfighting tournament that would have been attended by about two
thousand competitors.

Developing with erudition and at length the foundations of his proposal, to the
foundations of his proposal, Dr. Sérgio Nogueira Ribeiro has drawn on high
ethical, doctrinal, jurisprudential and legislative precedentsto conclude that the
so-called cockfightingisillegal in Brazil. and therefore callson the Brazilian Bar
Association to forward to the Minister of Justice aletter requesting His Excellency
to recommend to all governorstheimmediate and definitive closure of cockfights,
in compliance with the law and the sense of pity that must characterize every
human being. "

In the light of the debates that the proposal aroused when approved by majority
in ameeting of the current day and although this approval already showsthat it
is statutory, | still understand that it is my duty as Rapporteur to clarify,
PRELIMINARLY, that initem 2 of § 1 of art. . 1, includes among the purposes of
the Ingtitute, that of * collaboration with the public authoritiesin theimprovement
of thelegal order, by means of representations, indications, requests, suggestions',
etc.

Itisclear from the mere reading of that provision that the proposal in questionis
provided for in the Statutes of this House. That said, let'smoveto the merit of the
proposal:

It is not the first time that this Institute has come up with matters based on the
Juarez TavoraL aw, so named because it was at the time when hewas Minister of

Agricultureand inspired by thisillustrious Brazilian, that President Getdlio Vargas,

then head of the Provisional Government, promulgated the Decree 24,645 of July
10, 1934, establishing measuresto protect animals.

Indeed the precedent occurred when the signatory requested and obtained the
protection of this House against the intended attempt to partially repeal that law,

so that bullfighting could belegalized. It wasthen our president the late colleague
Justo Mendes de Moraes, being Mayor of thecity of Rio de Janeiro (then Federal

District), his cousin, or General Angelo Mendes de Moraes, very committed to
conduct the so-called “bull races. It seemed to him that this would make the
commemorations of thiscity's Fourth Centenary brighter.

Thedraft derogation from part of the cited law had already been approved by the
House of Representatives (number 763, 1950) and it was thanks to the massive
support of this House that in a letter sent to Senator Melo Viana, then in the
Presidency of the Senate, that The matter was reconsidered and the Senate of the
Republic was not allowed to accept the House of Representatives' point of view
in amemorable session that took place on July 27, 1950.
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Brilliantly reported by Senator Luiz Tinoco and with the support of the
other members of the Committee, namely Senators Waldemar Pedrosa, Augusto
Meira, Atilio Vivacqua, Joaguim Pires, Aluisio de Carvalho and Ferreirade Souza,
the latter eminent Professor of Law and member of this House , was the project
rejected on the basis of our proposal, thus mentioned in the presentation of
Senator Rapporteur, in the following passage:

‘It is also important to pay attention to the important decision taken by
the Brazilian Institute of Lawyers, which, asamember of the L egislature, decided
to send to the Senate its contribution on the matter.

The plenary of that respectable Sodalicius approved, by expressive
majority, the opinion of its Standing Committee on Criminal Law, contrary to
bullfightingin Brazil.

Any rule that imposes punishment or penalty must be called legally
criminal! However, theindication of bullfighting wasforwarded by the Institute of
Lawyers to its Committee on Criminal Law, in accordance with good doctrine.
Behold, this specialized and technical body offersthe plenary its opinion against
those games, an opinion reinforced by the components of the highest body of
Brazilianlawyers.'

The Senator Rapporteur continued:

‘“We have received calls from every corner of the country to know the
proposition. If legal conviction and humanitarianism were not enough, the sincerity
of these exhortations would necessarily have to be taken into account. They are
animal protection associations; they are other entities; They are anonymous and
unknown patricians who appeal to our understanding and balance.

We are disgusted to conceive of the simple hypothesis that man can
himself serve as an object by awakening from lower instincts, dormant by
civilization and suffering by culture.

In conclusion, the Commission decided:

‘The upward march of Brazil's culture and progress cannot be hampered
by suchinitiatives, which constitute the mal practice of the principles of generosity
and nobility inherent in our people. And as arepresentative of this people, from
whomwe havereceived thelegidlative mandate, we prefer to stand by their wishes.
We thus respond to calls that have been and are still addressed to us through a
considerable number of messages.

Accordingly, for legal and moral reasons, we offer an opinion contrary to
the Project.

For therejection.

Ruy BarbosaHall on July 27, 1950."

Annex, asanintegral part of thisreport, p. 6,071 of the National Congress
Diary of August 2, 1950, containing the opinion of the Senate Committee,
transcribed above.

The story wasthen also widely publicized by the press, as seen from 2nd
p. From the Diério de Noticias of July 22, 1950, under thetitle: The Institute of
Lawyers of Brazl is against bullfighting, which transcribes the proposal of the
signatory, strengthened with the support he then received from our late colleagues
Baltazar da Silveira, Penae Costa, L etacio Jansen and others, who also received
thefavorable opinion of the Criminal Law Commission, which wasthen composed
of lawyers Serrano Neves, Dario Almeida Magalh&es and Dyonisio da Silveira,
having voted the lawyer Evandro Lins e Silva, subsequently Minister. of the
Supreme Court. Attached is also a copy of this publication as an integral part of
this.
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My archives contain dozens of publications, including adelicious charge
by Pericles (The Friend of Oz), in the magazine O Cruzeiro, August 5, 1950
(Appendix 3).

L etters and expressions of support from animal protection associations
and people from al walks of life, angry about the possibility of bullfighting in
Brazil, were sent to me by the dozens.

Of course, although there is an analogy between this old case of
bullfighting and that of cockfighting, sometimesraised, there are differencesthat
must be stressed. In the case of bullfighting, we have a man (or agroup of men)
who fight against an animal with all the advantages that gives them rationality
and with all the refinements of malicethat give them so-called melee weaponsto
bleed and pet the poor animal. trapped, driven into a desperate attitude of
aggression, in afutile struggle for survival, for his death is certain.

In the case of roosters we have two birds of the same species that fight
for instinct, stimulated by theillusion of the prizethat isnot givento them, that is,
the possession of the ideal female, as it happens in most of the zoological scale
wherethe malefightsfor thefemale. Nothing resembles bullfighting, whichisan
artificially provoked fight without the slightest reward or illusion of sexual reward
for the poor bull. In addition we must also consider that bullfighting wasadistinctly
anti-Brazilian habit. It contradicted our traditionsand tried to infiltrateit into the
sporting habits of Brazil, with all the refinements of its typical perversion and
sadism. The cockfighting, while also ethically objectionable, does not, in my
view, achieve the finesse of cruelty that bullfighting music and staging are not
enough to dispel. The cockfight, however, is widely implanted as an addiction
and ahabit of our people- especially the rural man with alesser choice of fun than
the urban man - and such that President Janio Quadros, who in aminimum of time
managed to reach a ridiculous, he was mockingly criticized for having, as our
three colleagueswho sign therelated Proposal recall, promul gated Decree 50.620
of May 18, 1961, unnecessarily forbidding the functioning of cockfights. ” This
decreewasrepealed by n. 1. 233 of 6/22/62, given the pressure exerted by the so-
called Galistas on the parliamentary government of thetime. But thisrevocation
in noway changed the art. 3 of the aforementioned Decree 24.645, of 10/7/34, on
animal protection, which considers cockfighting to be mistreated.

Thus this Institute, summoned again to speak out in defense of the
animals and this time provoked by the sensibility of an illustrious, talented and
dignified patrician, Ms. Lya Cavalcanti, President of the Animal Protection
Association, which - by the way of late thanks - so much has cooperated with us
when the episode of bullfighting occurred, can not, in my view, but come to the
following

CONCLUSON:

Since the so-called Juarez Tavora law is in force, the aforementioned
Decreeno. 24,645, of July 10, 1934, which placesall existing animalsin the country
under the tutelage of the State (art. 1), and, consequently, assisting them in court
by representatives of the Public Prosecution Service, their legal substitutes and
members. the animal protection societies (8 3 of art. 2); defining the law as
mistreatment (art. 3), aseries of acts, such as:
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‘I, perform an act of abuse or cruelty on any animal;

other than castration for domestic animals only, or other operations performed
solely for the benefit of the animal and those required for the defense of man, or
in the interest of science;

VI, not to giverapid death, free from prolonged suffering, to any animal
whose extermination is necessary for consumption or not;

XXIX, conduct or promotefights between animal s of the sameor diifferent
species, bullfighting and bullfighting simulacrum, evenin aprivate place;

XXX, throwing birds and other animalsinto concert hallsand displaying
them for luck or stunts. '

Also establishing the Law on Criminal Infringements (Decree-Law No.
3,688 of October 3, 1941):

‘Art. 64 —Treating an animal cruelly or subjecting it to excessive work:

Penalty — Simpleimprisonment, from ten daysto amonth, or afine of ten
to fifty cents.

§ Paragraph 2 — The penalty shall be applied with ahalf increaseif the
animal is subjected to excessive work or cruelly treated, on display or public
show.

All of thisdemonstratesto the contrary that cockfightingisillegal and of
course also anti-charitable.

Accordingly, it seemsto meto bewell founded and, therefore, | giveall
my personal support to the proposal of the three colleagues mentioned above,
accepting as good, valid and timely the final suggestion of the indication that
they request the House to forward their |etter to the Honorable Minister. Justice,
asking him, with the support in thelegal texts cited, for arecommendation to all
the Governors of the States (and | would add to His Excellency the Governor of
the State of Rio de Janeiro, in particular, for the* National Tournament” being held
there. of Cockfighting "), the immediate and definitive closure of cockfighting
throughout the National Territory, in compliance with the law and respect for the
feeling of pity, without which homo sapiens, besides|osing its wisdom, ceasesto
be human and transforms - in this mode of worship and appreciation of the lust of
violence and evil - the most dangerous and vile being on the zool ogical scale.

Rio de Janeiro, August 17, 1973. Thomas L eonardos - Rapporteur. ”
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In 1990, the Municipal Law 4.149/ 90, which allowed
the execution of cockfightsin that municipality, was approved
for aperiod of time in Salvador.

Such law frontally hurt the art. 214, item VI, of the
State Constitution of Bahia, as follows:

“The State (of Bahia) and municipalities are
obliged, through their direct and indirect administration
bodies:

VIl — protect the fauna and flora, especially
endangered species, by overseeing the extraction,
capture, production, transportation, marketing and
consumption of their specimens and by-products,
forbidding, under the law, practices that put their risk
at risk. ecological function, cause their extinction or
subject animalsto cruelty. ”

If itisthe obligation of the State and Municipalities to
protect animals so that they are not subjected to cruelty, itis
forbidden to issue laws that encourage just the opposite.

With these arguments, the L eague for the Prevention of
Cruelty against Animals directed representation to the
Attorney General's Office of that State, and then Attorney
General Dr. CarlosAlberto DutraCintrafiled an ADIn with
the Court of Justice of that State, on 30/30. 1/91, for the
declaration of unconstitutionality of the municipal law of
Salvador 4.149/ 90.

The ADIn was upheld in the Full Court of the Bahia
Court of Justice. Jatahy Fonseca, and the following menu:

“Direct action of unconstitutionality. Cockfights.
Provenance

The municipal law that rules cockfighting is
unconstitutional because it submits animalsto cruelty (art. 214,
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VI, of the State Constitution and art. 225, § 1, item VI, of
the Federal Constitution). "3

4 Bahia Court of Justice

Full Court.

Direct Action of Unconstitutionality 880-8 (Salvador)
Applicant — Prosecutor

Required — Salvador City Council

Rapporteur — Des. Jatahy Fonseca

Direct Action of Unconstitutionality. Cockfight. Provenance

Themunicipal law that rules cockfighting is unconstitutional because it
subjectsanimalsto cruelty (art. 214, V11, of the State Constitution and art. 225, §
1,item VI, of the Federal Constitution).

JUDGMENT

Having seen, examined, reported and discussed the present case of the
Direct Action of Unconstitutionality no. 880-8 (Salvador), where the public
prosecutor is the applicant and the city of Salvador is requested,

AGREE the Judge members of the high court of the State of Bahia, in
Plenary Session, unanimously, to declare unconstitutional the Municipal Law no.
4,149/ 90.

The Public Prosecution Service of the State of Bahia, inthe exercise of its
legal attributions, by itsAttorney General, hasfiled before the egregious Court of
Justicethis Direct Unconstitutionality Action of Municipal Law no. No. 4,149/ 90
which "permits cockfighting and other arrangements’.

Thislaw was approved by the Salvador City Council, passing the sanction
of the Municipal Executivefor aperiod of time.

The applicant stated that the referred Municipal Law frontally injured
art. 214, item VI, of the State Congtitution and art. 255, 8 1, item V11 of the Federa
Constitution.

The applicant argued that, by such constitutional provisions, it is the
obligation of the State and the Municipality to act in the protection of animals, so
that they are not subjected to cruelty, therefore, it isforbidden to issue laws that
encourage the opposite, ie, cruelty to animals.

He also added that the af orementioned Municipal Law also hurts art. 64
of the Criminal OffensesAct and art. 3, XX1X, of Federal Decreeno. 24,645/ 34.

In conclusion, the applicant said that the practice of cockfighting is
illegal and unconstitutional, deserving the repudiation of al, becauseit isnothing
other than the encouragement of cruelty and easy gain.

Accompanying the initial, came the administrative process n. 380/91 -
PGJ, which contains several documents of Animal Protecting Societies sent to the
Attorney General's Office, denouncing the contraventional practice of the Galician
Saciety, supported by the Law said as unconstitutional and requesting appropriate
measures.

An injunction was granted for suspension of said Law.

The Salvador City Council provided the requested information (pages
18/35v.).

The City Hall did not provide the requested information.

192 Ebna Carbozo Dias}p——



The Attorney General's Office ruled that this action was well founded
(pages 37/38).

Examined, therecordswereincluded in thetrial agenda.

It isthe report.

As seen, the Attorney General's Office ruled that the action was well
founded (see pages 37/38).

The Attorney General of the State of Bahia has proposed the present
Unconstitutionality Direct Action of Municipal Law No. 4,149/ 90, approved by
the Salvador City Council.

The applicant affirmed that such law frontally injuresadeviceinsertedin
the State (art. 214, item V1) and Federal (art. 225, § 1, item V1) Constitutionsthat
oblige Statesand Municipalitiesto give protection to faunaand flora, prohibiting
practicesthat endanger their ecological function, causetheir extinction and subject
animalsto cruelty.

The applicant is right to say that the practice of cockfighting isillegal
and unconstitutional and deserves everyone'srepudiation asit encourages cruelty
and easy gain.

However, it establishes art. 214, item VI, of the State Constitution, in
repetition of that already established in art. 225, § 1, item VII, of the Federal
Constitution that:

The State and Municipalities undertake, through their direct or indirect
Administration bodies, to: V11 protect thefaunaand flora, and endangered species
by overseeing the extraction, capture, production, transportation, marketing and
consumption of their specimens. and by-products, forbidden under the Law,
practicesthat endanger their ecological function, causetheir extinction or subject
animalsto cruelty. '

Contrary to the aforementioned constitutional precept, Municipal Law
No. 4,149/ 90 allows cockfightsto take place (art. 10) and, further, naively attempts
to modify the moral and legal concept by establishing in art. 2) that ‘gambling on
cockfightsisnot agame of chance, nor doesit mean cruel animal treatment'.

Now, alaw which is head-on contrary to constitutional precept cannot
stand. Similarly, constitutional norms, when necessary, will be made explicit,
regulated by a complementary law that can never be confused with a simple
Municipal Law.

Thus, the Constitution prohibits practicesthat subject animalsto cruelty.
Therefore, Municipa Law no. 4.499/ 90 cannot claim that cockfighting isnot cruel
treatment of animals or that gambling on betsis not agamble.

The unconstitutionality of thisMunicipal Law is so blatant that the City
Council itself, initsinformation fls. 18/19, recognizesit by saying that it will be
responsiblefor resolving the unconstitutionality alleged by the Public Prosecution
Service.

For thesereasons, the action istaken to declare Municipal Law No. 4,149
/ 90 unconstitutional.

Chamber of Sessions of the Court of Justice of the State of Bahia, in
Plenary Session, on the 12th day of June of 1992.”
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In 1998 the State Governor of Rio de Janeiro sanctioned a

similar law, intending to rel ease cockfightsin that state.

The ecologists protested and sent representation to the

Attorney General, requesting the Declaration of Unconstitutionality
of that law.*

a4

The League for the Prevention of Cruelty against Animals, a civil
environmental protection entity, signed in fine is before you. to expose and
requirethefollowing:

OnMarch 20, 1998, the Governor of the State of Rio de Janeiro, Marcello
Alencar, sanctioned Law no. 2,895, authored by Deputy José Godinho Sivuca
(PPB) -RJ, authorizing the creation and holding of exhibitions and competitions
between combatant birds throughout the territory of that state.

Now, cockfightsand canary fightsareimplicitly prohibited by the Federal
Condtitution, initsart. 225, 8 1, item V11, which prohibits practicesthat subject
animals to cruelty, giving the Government and society the task of protecting
floraand fauna.

Thereferred law also hurtsthe State Constitution of Rio de Janeiroinits
art. 258, 8 1, IV, which imposes on everyone and the Government a duty to
'protect and preserve floraand fauna, endangered species, vulnerable and rare
species, and practicesthat subject animalsto cruelty are prohibited, for example.
man's direct action upon them. '

Under the ordinary laws, Law 2,895/ 98 violates Federal Law 9,605 of
February 12, 1998, which provides for criminal and administrative sanctions
arising from conduct that harms the environment.

In your art. 32 Law 9 605/98 typifies as a crime "to commit an act of
abuse, maltreatment, injury or mutilation of native or exotic native or
domesticated wild animals.”

Weareal so facing aCrime against Environmental Administration (art. 67
of Law 9.605/98), whichisthe granting of authorization by apublic official, in
disagreement with environmental standards.

According to Kelsinian theory, a legal norm finds its foundation of
validity intheimmediately superior norm, forming avertical chainwhosetopis
the Constitution, which is the ultimate foundation of every positive order.

The incompatibility of State Law-RJ 2.895 / 98 with the Federal
Constitution and the State Constitution of Rio de Janeiro is evident.

In addition to being unconstitutional, it is illegal because it violates
Federal Law 9.605/ 98, as all laws must conform to higher categories. Thus,
two fundamental principlesof law wereinjured: constitutionality and legality,
constituting the direct and indirect unconstitutionality of the law in question.

The cruelty of the cockfight is evident. Let's see: (description of
cockfighting as above).

That said, and demonstrated to the extent of the unconstitutionality and
illegality of Law 2,895 of March 20, 1998, it iswarranted that you. tofileadirect
action of unconstitutionality of said law with the Federal Supreme Court. ”
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WHY COCK COCK FIGHTING ISCRUEL

By oneyear therooster isready for thefight and will go through
69 daysof dealing. Inthetreatment the animal ispelted - meaning that
it has cut the feathers of its neck, thighsand under thewings- hasits
barbs and eyelids operated. He began alife of suffering with basic
training. Thetrainer, holding the animal with one hand in the chat and
the other inthetail, or holding it by thewings, throwsit up and drops
it to the ground to strengthen itslegs. Another procedureisto pull it
by thetail, dragging it in the shape of eight, between its separatelegs.
Then therooster is suspended by itstail to strengthenitsnailsinthe
sand. Another exerciseisto push theanimal around its neck, making
itspininacirclelikeatop. Then the animal isbrushed to develop
muscle and brighten the color of thefeathers, isbathed in cold water
and placed in the sun to open the beak, so tired. Thisistoincrease
resistance.

Then comesthetime of collation training, when therooster is
put to fight with another, just for training, using spore bushingsand
rubber toecaps on its beak. The toecap that holdsthe two nozzlesis
for foot training, and the toecap that holds the upper nozzleis so that
therooster can trap its opponent without hurting it. Thetoecap is
removed for yield, but at this stage the animal s are separated before
injury.

Therooster spends hislifeimprisoned in asmall cage, only
circulating inlarger space during training seasons, whenitisput onthe
treadmill, whichis2mlong and 1 meter wide.

Thetime has comefor therooster to be taken to the fighting.
After thepair (choice of pairs) comesthetop, which isthe bet between
the two owners. Then the bets and the dicks are opened. Theroosters
enter the squeegee with shoes made of metal spursand silver spouts
(the silver spout servesto hurt more or replace the already |ost spout
inthefight). Thefight lasts 1h15, with four 5m refreshments. If the
rooster is touched (deadly hit) or half touched (knockout), the
hysterical audience betslicks, which are advantageous betsfor the If
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therooster isdropped for 1 minute, the judge authorizesthe owner to
figuretherooster (try to stand it up). If he can stand for 1m thefight
goeson. Lying downisaloser. Therooster can get scared when it
takesavery painful blow and abandonsthefight.

If thefight lasts 1h15 without one of them falling, thereisatie,
and thetop losesitsvalidity. Betsare even placed on refreshment.

Career cockerel isthe one who runs the squeegee running
until tired the other who isrunning after him, and then slaughter it. A
yoke is one that crosses his neck with the other's neck, forcing
downward until the opponent loses the fighting stance. Therogue
rooster isthe onewho, in the middle of thefight, enters under the
opponent'sfeathers when being attacked and then ambushes him.

All thisprovesthat cockfightsare cruel and can only beenjoyed
by perverse, sadistic individuals.®

Also, itisappropriateto explain why the canary fight iscruel.
Themain argument of theranchersto justify these disputesisthefact
that the canariesfight spontaneously inthewild.

Thebird has, infact, the sense of ownership of theearth, which
manifestsitsalf through song. Theterritory will belarger thelength of
the chant. The song of the canary has wide range and consequently,
innaturelivesinwideterritory andin couples. Inthewild state these
birdsonly fight to defend the territory wherethey will mate and have
their offspring. Never by instinct to fight. Thus, thefightsonly happen
at the time of reproduction, from August and September, and end by
theinevitable escape of theloser. During latefall and winter, they live
in packswith no territory, and thereisnothing that makesthem fight.

Moreover, when thereisinvasion of territory the fight does
not always happen. Theanimal shave acommunication codethat alows
a dialogue before the dispute. The birds raise their feathers to
intimidate the adversary, who can al so make signs of appeasement
and leavetheterritory, ending the dispute.

“ DIAS, Edna Cardozo. SOS Animal.Belo Horizonte: Liga de Prevencdo da
Crueldade contrao Animal, 1996.
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Another argument used by the ranchersisthat competitions
areintended to refine the breed and defend the speciesfrom extinction.

Quitethe opposite of what they say, in naturetheanimal is
better preserved, because acanary that escapesor losesitsterritory
can be anew and agood breeder, regardless of being good fight or
not. Considering that not all canariesarefor fighting and that captivity
isnot necessary to preservethe species, what arethefarmsimproving?
No one enhances a captive breed for the good of the breed itself.
Deep down, thisisaways done for man's profit. One of the most
difficult thingsisto breed acaptive speciesand reintroduceit into the
wild, not only because of the difficulty of adapting the species but
because of the lack of appropriate areas.

Fighting canariesarefed with cannabis seedsand the M el horal
remedy dissolved inwater. In addition, sexual stimulation, caused by
the presence of the femal e and the massage of theanimals' chest, is
used to stoke the animals against another bird. The loser has no
forgiveness: if he survivesthewrath of hisadversary hediescrushed
at the hands of the creator, angry at hisdefeat; and if hewins, he does
not stay with the female, because heis saved for another dog.

In fact, the purpose of the fighting isto make money from
gambling and marketing birds, amulti-million dollar businesswhere
canariesareacruel instrument of financial exploitation.*

Examining the etymological meaning of theword cruelty, we
can deducethat in any case cockfighting and canary fightsareillegaly:

e CRUEL : person who delightsin causing harm to another
being; onewhoisinsensitiveto the pain that causes others. (Hailing
Encyclopediaof Law, v. 22 p. 14).

e CRUELTY: quality or character of what is cruel, which
delightsindoing evil, tormenting or harming.*

That said, and demonstrated to the unconstitutionality and The

% DIAS, EdnaCardozo. SOSAnimal. Op. cit.
“FERREIRA, Aurélio Buarque de Holanda. Novo Dicionario da Lingua
Portuguesa. 1.ed., Rio de Janeiro: NovaFronteira, 1986
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illegality of Law 2,895 of March 20, 1998 requiresthat you of filinga
direct action of unconstitutionality of said law, before the Federal
Supreme Court.

PD.

EdnaCardozo Dias

OAB /MG 10450

Attorney General's Office

SGAS-Q 603, Lot 23

70 200-901 —Brasilia- DF

The law was declared unconstitutional by the STF. State
laws of Santa Catarina and Rio de Janeiro have been declared
unconstitutional. In Direct Action of Unconstitutionality No. 2,514/
SC, rapporteur Minister Eros Grau, judged on June 29, 2005, was
declared unconstitutional law of the State of Santa Catarina for
authorizing " practicesthat subject animalsto cruelty.” In Direct Action
of Unconstitutionality No. 1,856/ RJ, of the Rapporteur of Minister
Celso deMéllo, assessed on May 26, 2011, the Court again restated
theuncondtitutionality of therule- Law No. 2,895/ 98 - which allowed
the* galactic competition.

5.5.2 Cruedlty inrodeosand vaquejdas

The practice of rodeo began on farmsin the American West,
when workers, after reading, showed off and disputed that they had
more agility. The settlers carried cattle south after the United States
conquered Mexico and made rest stops. Intheir freetime at work,
cowboys played horseback riding and lasso. What wasjust ajoke
later became an amateur and later professional dispute (DIAS, 2000).

In Brazil, this practice has been reported since the 1950s, and
it started inthecity of Barretos/ SP, whose main activity isagriculture
and where several refrigeratorsarelocated. While pedestrianswere
transporting cattle from the farmsto the freezers, they decided to
compete among themselvesby riding.

Thefirst event of national repercussion wasthe Festado Pa&o,
held in Barretos/ SP, in 1956:
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[...] theparty washeldin 2 days, with performances of
Catira, Brazilian Folk Dances, Violeros Sets, Garlic Burningand
typical Paradewith ox cartsand folk ensemblesand Pau de Sebo.
Therewas no el ection for the Queen, the club chose agirl from
thecity to bethe party'srepresentative. Thefirst partieswere
heldinrented circuses, Patativaand Fubeca(circusowners). This
decade the Rodeo, which replaced the “Cavalhadas’ that
symbolized the struggle of Christians against the Moors, was
aready themain attraction of the party that excited the spectators
who identified with the event that mixessport with daily work on
thefarms.

[...]

The internationalization of the rodeo came with the
beginning of bull riding in 1983. The 30th edition of the party,
1985, washeld in the new space and took thousands of visitors
fromall over the country. In 1989, the Oscar Niemeyer Rodeo
Stadium was inaugurated, with a capacity of 35,000 seated
spectators INDEPENDENTES, 2014).

The Festiva of Pawn Boiadeiro of 1956 becameamode for all
the partiessincethen in the country. To thisday Barretosremains one of
the main places for rodeos, and is where is located the Park Pawn
Boiadeiro, designed by Oscar Niemeyer.

DESCRIPTION

Therodeo of Brazil isdightly different fromtheAmerican. Herea
modality cdled cutian wasinvented. Inthe cutian, the pawn a so needsto
stay onthe horsefor 8 seconds, but what counts point are the spurshe
givestheanimal. Each of thejudges, who arethree, givesscoresfromO
to 100, and the middle scoreisthe onethat isvalid for classification.
Pedestriansclaim that spurshave notipsand thereforedo not hurt animals.
Asfor the sedem (rope made with the hair of the mane or tail of the ox
and used to managetheanimal), attached to the groin of theanimal, is
the sametype used by Americans (DIAS, 2000, p. 198).
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The oldest mode of rodeo practiced in the United States
issaddle bronc, where the pedestrian rests on the stirrups, sitting
on asaddle, holding a1.20 mlong cable (DIAS, 2000, p. 199).

Already the bareback is atest without stirrups, having
the pawn as support asingle handle. It isalmost lying on asmall
saddlewith onearmintheair and yet it cannot stop spurring the
animal (DIAS, 2000, p. 199). In the end, the pawn is saved by
the godfather (or godmother), akind of pawn that has alifeguard-
like function; Their mission isto enter the arenas to ensure the
safety of pedestrians, preventing them from falling and speeding
the return of animals. In addition to the mission of freeing the
pedestrian from falling, these professionals are also responsible
for speeding the return of animalsto bretes (SPECTACULAR
SPORT RODEO, 2007).

The most dangerous event is bull riding, the one that
replaced the horse with the ox. The pawn has to hold for 8
seconds on a hovering animal to gain ascore from 0to 100. The
more the hunt bull and the pawn spur, the higher the score. The
oX hasits sexual organstightened by the sedem, causes him to
jump. A nylon ropeistied to the bull so that the pawn holdsit
with one hand. The spurs cannot have points. Muscle strainsin
pedestrians and animals are frequent, and may even occur
fractures. At the end of the race, the pawn chooses the best time
to jump, while a godmother, often dressed as a clown pawn,
distracts the animal after the pawn dismounts (DIAS, 2000, p.
199).

The most commonly used horse breeds in rodeos are
Arab, Creole, Mango, and Quarter-mile. The most used oxen
are the Nelore, Dutch, Caracu and Red Bull breeds (DIAS,
2000).

Thereis also proof of the calf loop, which is captured
by the neck, or calf roping. The horse-mounted |ooper crosses
the gate chasing a calf just three or four months old. The pawn
loops the animal's head, pullsit back and stops running. Then

200 Ebna Carbozo Dias}p——



get off the horse and lift the puppy to waist heightand with the
rope in his mouth he binds three of his paws. Threejudges timed
the race time, and is worth the intermediate mark. They cannot
be exceeded 2 (two) minutes. The shooter cannot leave the
box beforethe calf, otherwise he will be penalized with five (5)
seconds more in the final time count (DIAS, 2000, 199-200).

A variant of this mode is two against one, or roping.
It's two knights chasing a young ox. The looper is the
headboard, and must take the head of the animal. It'sthefirst
one out. The weighing machine has the task of lacing the hind
feet of theanimal. With the loops facing each other, the animal
istied and pulled by its head and feet. When theraceis over,
both pawnsraise their arms (DIAS, 2000, p. 2000).

The loop test, as described by Anaiva Oberst, was
incorporated into the rodeos of Barretos/ SP:

Barretos rodeo recently incorporated new attractionsinto
the “party”: the calf loop and the double loop. In thefirst test,
acalf loop, apoorly detached calf weighing less than 60 kg is
looped around the neck, tied and dragged by a pawn, whilein
the second test, a double loop, two pawns, one on each side,
loop the ends of aheifer, pulling the animal in opposite directions
at high speed. The consequences are bruises, fractures, strains,
paralysis and sometimes even death (OBERST, 2012, p. 64).

Thereisalso proof of speed, bulldogging. As an assistant
surrounds the ox to constrain him to follow the planned route,
the pedestrian approaches mounted and jumps on the ox, holding
him by the head. Twist the animal's neck until it iscompletely
immobilized. The race ends when the ox is knocked down.
(Dias, 2000, p. 200).

For females, thereisthe three-drum test. Thedrums are
arranged in the triangle-shaped arena. After the referee starts,
the rider goes around the first drum, after the second and third
in succession. Then runto thefinish line. Thevictory isthe one
who accomplishesthe challengein lesstime.
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The drum cannot be dropped, otherwise 5 seconds will be
added to the competitor'sfinal timemark (Dias, 200).

According to rodeo promoters, rodeos do not involve cruelty
and animals aretreated well. They claim that non-pointed spursdo
no harm, but that is not the case. With or without tips, the spursare
intended to deliver strikesthat hurt theanimal. The breastplatesusually
cause injury to animals. In somerodeos, nailsand stones and other
sharp objectsare placed under the saddl e, or electric and mechanical
shocksare applied to the sensitive parts of the animal before entering
thearena. Sedem isapplied to thegroin area, whichisvery sensitive
because it is thin-skinned, but mainly because it is the area of
??ocalization of the genital organs. Add to that the transportationin
poor conditions and the stress on confinement in the brete before the
races.

Veterinary studies have argued that in addition to the physical
pain suffered by animals, the noise, lightsand ropes used cause stress.
They also affirm that the repetition of theimpacts of the pedestrian
falling on the animal's spine can put pressure on the gel disksthat
separate the vertebrae, especially in thelower back. Inthisregard,
thetechnical opinion of JuliaMatera, Chairman of the Ethics Committee
of the Faculty of Veterinary Medicineand Zootechnicsof theUniversity
of S&o Paulo:

The use of sedem, calipers, electric or mechanical shocksand
spurs generates stimuli that produce physical pain in animals,
corresponding to theintensity of the stimuli. In addition to physical
pain, these stimuli also cause mental distressto animals, sincethey
havethe neuropsychic ability to assessthat these stimuli are aggressive
to them, that is, dangerousto their integrity.

““descorna: o chifre dos bovideos, para a realizacdo de determinadas provas, é
“aparado” com a utilizacdo de um serrote, sem anestésico, e causando
sangramentos e dor aosanimais;” (MARTINS, 2009, p. 372).
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(MATERA, 2009 apud MARTINS, 2009, p. 377).

Thisisthe same understanding expressed in atechnical report
by Dr. IrvéniaL uizade Santis Prada, Emeritus Professor of Anatomy
at USP'sFaculty of Veterinary Medicine and Zootechnics:

The sedemisappliedinthegroin area, quite sensitive
already becauseit isthin-skinned, but mainly becauseitisthe
areaof localization of genitals. Inthe case of cattle, the sedem
passesover the penisand, in horses, at |east compromisesthe
most anterior portion of theforeskin.

[...]

Asfor the possibility of producing physica painthrough
theuse of the sedem, theidentity of organization of pain neural
pathwaysin humansand animalsis quite suggestivethat they
do, infact, feel physical pain. The oppositeisthat it cannot be
said, that is, thereis nothing in scienceto provethat animals
feel no painwith such aprocedure.

[-]

"Theidentity of morphofunctiona organizationthat exists
between the nervous system of man and animalsis highly
suggestivethat animal sexperience physical and menta suffering
when undergoing the procedures of so-called completerodeo."”
(PRADA, 2000 apud MARTINS, 2009, p. 377).

Confirming the maltrestment and suffering attributed to animals
in theloop tests, more than 100 (one hundred) veterinarians gave
their opinioninthetechnical opinion entitled “ Technical evaluation of
theloop test - evaluation of potential damagein calvesused in tests.
" (Martins, 2009, p. 378).

VaniaTuglio teachesthat:

A recent study entitled “Methodological and
Neurofunctional Bases of Pain / Suffering Occurrence
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Assessment in animals” states that despite the compl exity of
the subject, given that the experience of painissubjectiveand
that animals, like human babies, do not verbalizetheir feelings,
it is possible to make an assessment based on parameters
established by LASA - Laboratory Animal Science
Association.

Thus, as there is evidence of similarity of
morphofunctional organization between humansand animals,
particularly mammals, it is possibleto apply the principles of
homology and analogy (TUGLI10O, 2006, p. 234).

Demonstrated to the possibility of the occurrence of pain and
suffering to the animalsin rodeos, rigorous supervision is necessary
sothat Law no. 10.519/ 2002 fulfillsits purpose, namely to ensure
thefull welfare of animalsused in rodeos.

LEGALITY

At the beginning of the practice in Brazil, the rodeos took
place in an amateur way and there was no |egislation about who
practiced the practice or theanimalsinvolvedinit.

Thefirst step towardsthe legalization of rodeosin Brazil was
takenin 2001, under the government of Fernando Henrique Cardoso,
when Law no. 10.220, which classified the rodeo pedestrian activity
asaprofessional athlete, thus regulating the profession. The law
establishes the right to contract and remuneration. In addition to
compensation, pedestrians are now entitled to life and accident
insurance, reimbursement of medical and hospital expensesinthe event
of accidents, aswell astherapiesthat are necessary for the recovery
of the injured. The Law prohibits the work of the minor without
authorization from the guardian and establishes amaximum workday
of 8 (eight) working hoursfor the pedestrian, but does not establish
limitsto the working hours of theanimals (BRAZIL, 2001). It was
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thefirst step towardslegalizing rodeos throughout the country.

The Law considersapawn to perform dexterity tests on the
back of equine or bovine animalsin tournaments attended by public
or private entities. It also includes among the activitiesthe cowboys
and tietests (art. 1 and sole paragraph).

Thevaguejadas are of Brazilian origin, having been bornin
the Northeast states. A genuinely Brazilian show, the vaquejadawas
born in the city of Santo Ant&o, Pernambuco. Two cowboys, a so-
called puller and the other hor se-mounted conveyor, accompany
an ox from the exit of the bleed (Box made for the start of the
defendant) to thetrial track. Therethey must fall the ox to the ground,
dragging it brutally until it showsall four legs. If youwant to increase
the pointswith thefeat, at the time of felling the ox must fall onits
feet (DIAS, 2000, p. 201).

The so-called apartaments, which were made until the
middle of the twentieth century in the northeastern backlands, were
witnessed by crowds, who traveled from great distancesto seethe
atrocitiesimposed on animals. Thiswas done at thetime when cattle
wereraised in openfields. After the wintry seasons, breederswould
gather and herd cattle to make proper recognition of the ownership
of theanimal by the farmer'strademark (made with hot iron). The
felling was done at the end of the operation, when calves had already
been recognized through their mothers. Each month that was mutilated
inthe fall was sacrificed to serve asameal for the participants.
Apartaments no longer exist today after cattlewereraised on land
surrounded by landowners. However, the vaquejadas continue to
be performed, more frequently with each passing year (DIAS, 2000,
p. 201).

Animals used in cattle are dislocated and internally

hemorrhaged dueto rough handling and tumbling. Thereiseventhe
bad habit of some northeastern pedestriansto carry ablade or piece
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of bone biting, hidden in the gloveto cut off the ox'stail asit falls.
Anditisnot only the backcountry who participatesin the overthrow
of the ox. These events are attended by businessmen, professionals
and other professional categories (DIAS, 2000, p. 201).

OnJuly 17, 2002, Law no. 10.519, which “ providesfor the

promotion and supervision of animal health protection when rodeoing
iscarried out and other measures.”. Thelaw conceptualizes rodeos

as
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Articlel]..]

Single paragraph. Animal rodeos are considered
riding or timing activities and looping events, in which the
athlete's ability to master the animal with skill and the
animal'sown performance are evaluated. (BRAZIL, 2002).

The Law created the following obligationsfor rodeo
promoters:

Article 3. The rodeo promoter shall, at its expense,
provide:

| - completeinfrastructure for medical care, with
ambulance on duty and first aid team, with mandatory
presence of general practitioner;

Il - qualified veterinarian, responsible for ensuring
the good physical and sanitary condition of the animalsand
for complying with disciplinary rules, preventing abuse and
injuries of any kind;

[11 - transportation of animalsin appropriate vehicles
and installation of infrastructure to ensure their physical
integrity during their arrival, accommodation and feeding;

IV - arenaof competitions and bretes surrounded
with resistant material and with sand or other material
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padding, suitable for cushioning the impact of any fall of
the cattle pedestrian or mounted animal. (BRAZIL, 2002).

Aduz Fiorillo that

[...] rodeo professionals, namely cowboy
pedestrians, madroniros, lifeguards (al so known as clown
pedestrians), tamers, porters, judges and announcers, have
some benefits, that should be supported economically by
rodeo organizers/ promoters, within alegislative vision
that consolidates alluded activities not only culturally but
mainly economically (FIORILLO, 2014, p. 321).

Thelaw prohibitstheriding and harnessing equipment used
from causing injury or injury to animals. It establishes that the
straps, girdles and bellies are made of natural wool in order to
avoid discomfort to animals. It also prohibitsthe use of pointed
rosette spurs, shock-causing appliances, and injury-causing
instruments. Loop ropes should contain devicesto reduce the
impact to the looped animal (BRAZIL, 2002).

In case of violation of the Law, the penalties of warning,
temporary and definitive suspension to be applied by the
competent administrative body are established.

Prior to the approval of thislaw, several municipalities of
the State of S&o Paulo had prohibited, by municipal laws, rodeos,
supported by art. 225, 8 1, inc. VII of CR / 88, considering
them apractice full of unconstitutionality. With the promulgation
of Law no. 10.519/ 2002, the defenders of rodeos relied on it
to argue the unconstitutionality of said municipal laws prohibiting
the activity, since the rodeos were authorized by federal law.
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[...] with the advent of Federal Law No. 10.519 of
07/17/02, which providesfor the promotion and supervision
of animal health protection when performing rodeos, which
even added Federal Law 10.220 of 11/11. 1/4, it became
clear that the practice of rodeos, provided that performed under
thelaw islawful activity that can not be prohibited by Municipal
Law (CNAR, 2014a)

Nevertheless, for Anaiva Oberst, the Law cameto put an end
to the cruelty practiced against animals. For the author, just watch a
rodeo or see photos attached to the technical adviceto conclude that
such rulesare not met (OBERST, 2012, p. 66).

With the regulation of the pedestrian profession, in 2001, the
National Rodeo Confederation (CNAR) was founded, with the
purpose of representing the national rodeo with the Ministry of Sport
and the Federal Government. The entity aimsto organize, direct and
encourage throughout the national territory, the practice of rodeo,
overseeing and promoting events and national and state championships
inall modalities of rodeo, performing awork in conjunction with their
State Federations of Rodeo (CNAR, 2014b).

TheAttorney General of the Public Prosecution Service of the
State of S&o Paulo, Dr. VaniaTuglio, talking about rodeo, showsus
that:

[...] most of the animals used in rodeos are tame and
need to be stung and tormented to demonstrate a savagery
they do not possess, but which isactually an expression of
despair and pain. To falsify reality and show anon-existent
violent spirit, pedestrians use various devicesthat, linked to
animals or the pedestrian that mount them, or not, cause pain
and discomfort to animals, revealing cruel and intolerable
human insensitivity (TUGLIO, 2006, p. 237).
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Among theinstruments capabl e of causing suffering, Tuglio
(2006) mentionsthe sedem, girths, belts or belts, pointed or blunt
spurs, breastplates. Electric shocks are also applied to animalsto
stimulate their bravery. The author understandsthat, in addition to
thisdirect suffering, the animalsalso suffer indirect suffering, asthey
arrivelong before the public to the venue and suffer injurieswhen
they are unloaded or pushed out of the vehiclethat transportsthem.
They usually wait every night without water or food. She reportsthat
they are kept in tight spaces, are subjected to the noise of the party
microphone and fireworks (TUGLIO, 2006, p. 237-238).

Thelawyer from Sdo Paulo Renatade FreitasMartins, in an
opinion drawn up on June 30, 2009, in the city of Santo André/ SP,
about the use of animalsin rodeos, describesthe most used instruments
for animalsto hump:

Sedem: A kind of girdle, horsehair and fur that tiesinto
theanimal'sgroin and makesit jump.

Spurs: pointed or not objects, coupled to the pedestrian
boots, serving to strikethe animal.

Breastplate: Rope or leather strap tied and strung
around the animal's body, just behind the armpit.

Polish: bellsare placed in the breastplate, which make
an annoying noiseto theanimal, making it even moreintense
with each jump.

Electrical and mechanical shocks: applied to the
sensitive parts of the animal before entering the arena;

Turpentine, pepper, and other abrasive substancesare
introduced into the animal's body before they are placed in
the arena so that they become enraged and bounce.

Descorna: The cattle horn for certain testsistrimmed
with the use of handsaw.
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Brete—iswhere they are confined before the race
and where they are prepared for riding (MARTINS, 2009,
p. 312).

Tuglio (2006, p. 317) addsthat “ during all mountsthe pawn

incessantly strikesthe spurs on the animal's neck, with the constant
risk of reaching the animal's eyesand injuring or blinding it”.

However, the National Rodeo Confederation
(CNAR) claimsthat

The animals used in the rodeo work only 8 seconds
aday and lessthan 5 minutes ayear. They are paid from
500 to 1000 reais for their presentation. In some cases
they are worth 100 thousand reaisin its marketing, whilein
the slaughterhouse are sold around 75 reais a arroba,
reaching about 1,500 reais per animal. They have star
treatment with theright to swim, balanced diet, veterinary
monitoring and retirement with shade and fresh water.
(CNAR, 2014a)

They use as an element of persuasion thefact that no owner

who pays so dearly for an animal would allow him to be subjected
to mistreatment, and that they carry as their motto “love rodeo
that does not mistreat animals” (CNAR, 2014a)
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About the sedem, says CNAR:

Animalsthat hunch arebornwith thisinstinct, are not
made to be so, and the sedem cannot simply turn a meek
animal into a hunchback. Sometimesin aselection of 1000,
lessthan 1 percent are called jJumpers. For theanimal naturally
inclined to hump, the sedem simply stimul atesthisreaction,
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encouraging the horse or bull to kick the hind legshighinthe
air to get rid of aforeign object on its loin, the so-called
indomitableanimals (CNAR, 2014a).

In order to gain public approval and aiming to speed up the
actions of guidance, supervision and control of itsactivities, CNAR
created the Green Seal RODEO LEGAL Certification - “YOUR
RODEO WITHIN THE LAW”, to be granted according to
regulations. The objective would be to guarantee to sponsors and
local governmentsthe application of the law and the adequacy to the
sanitary defenserules (CNAR, 2014c).

For Tuglio (2006), contrary to what CNAR claims, animals
do suffer humiliation and pain during daily training and shows.
According to theauthor, young animalsare used in theloop test, often
40-day-old animals, and in addition to theminutesin thearena, training
hours have yet to be considered (TUGLIO, 2006, p. 238). When it
iscontained by thetall at the exit of the brete, the animal may suffer
injuriesand fractures of the coccygeal vertebrae, which may resultin
acondition called “ equinetail syndrome” (TUGLIO, 2006, p. 238).

Intheloop test, according to Tuglio (2006, p. 239):

[...] the bone structure of the neck isreached, inside
which houses a portion of the spinal cord, which may cause
dislocation and fracture and consequent tetraparesis (partial
loss of motor function) or tetraparalysis (total 1oss of motor
function) or evenin occurrence of “spinal shock” and death.

From Law no. 10.519/ 2002 the organizers were allowed
to promote the rodeos, but subject to the conditions established
by law, including those set out in the CR and the Environmental
Crimes Act, which typified the crime of animal abuse. THE

— THE LecAL GUARDIANSHIP OF ANIMALS 211



description/ visualization of rodeos and the numeroustechnical reports
lead usto suspect thet, often, rodeosfd| into the punitivenorm of Brazilian
law.

LAW

Thefactisthat if cruelty isproveninarodeo, itisclear that the
crime provided for in art. 32 of Law no. 9,605/ 1998, known asthe
Environmenta CrimesLaw.

Art. 32 Practicing abuse, mistreatment, harming or
mutilating nativeor exotic wild animals, domestic or domesticated:

Penalty: imprisonment, from three monthsto oneyear,
andfine(BRAZIL, 1998).

With great propriety Minister Herman Benjamin statesthat:

[...] if theCrimind Law s, infact, theultimateratio, inthe
protection of individual assets (lifeand patrimony, for example),
its presenceis more rightly imposed when it comesto values
??2concerning al collectivity, sincethey areclosely connected to
the complex biologica equation that guaranteeshumanlifeonthe
planet (BENJAMIN, 1998, p. 391).

Individualsor legal entitiesthat cause damageto animalsmay
respond administratively (art. 7, | to 111, of Law No. 10.519/ 2002),
criminaly (art. 32 of Law No. 9.605/ 1998), regardless of liability. (art.
225, 8 3of the CR/ 1988).

Itisimportant to stressthat the civil liability imposed by Law no.
6.938/ 1981, whichincludesrodeo-promoting entitiesand individuals, is
objective, asitisinrelationto other environmental damage. Thisisalso
the understanding of the renowned indoctrinator Fiorillo:
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Thereforeit isimportant to note that the so-called civil
liability of rodeo promoters, especially in relation to the
professionasresponsiblefor theactivitiesindicated inthe sole
paragraph of art. 1, isobjective, asaresult of taking care of
mattersrelated to Brazilian environmental law (FIORILLO,
2014, p. 323).

From the perspective of the Constitution of the Republic of
Brazil (BRAZIL, 1988), which prohibits practicesthat subject animals
to cruelty (art. 225, 8 1, V1), before numerous technical opinions
and veterinary reportsthat prove cruelty in rodeo, it can be said that
Law no. 10,519/ 2002 isunconstitutional. Thiswithout forgetting the
principle of the prohibition of legal retrogression, provided for ininc.
XL of art. 5 of CR/1988.

Dr. VéaniaMarciaNogueirabelievesthat “the most activeand
well-known state agent for implementation in the defense of animals
isthe Public Prosecution Service. With an ever-constant performance,
thisingtitution establishesitself asanimportant spokesperson for life’
(NOGUEIRA 2012, p. 325). Citing Promoter VaniaTuglio, Public
Defender VaniaNogueiraraises someissuesthat could optimizethe
work of the prosecutor.

For her (VaniaTuglio), would belacking specialized
sectors (prosecutors and police stations) acting in animal
defense. Vaniaexplainsthat thereisenvironmental prosecution
inthecivil area, but that it should also exist in the criminal
area, so that theinstrumentsto combat organized crime could
be used in crimes of less potential offense (NOGUEIRA,
2012, p. 333).

In the northeastern states a similar party is adopted, the
vaguejada, agenuinely Brazilian spectacle, which was bornin the
city of Santo Ant&o, in Pernambuco. Two cowboys, a so-called
puller and the other horse-mounted conveyor, follow an ox from
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bleed out (Box madefor the start of the ground) until the judgment
range. Therethey must fall the ox to the ground, dragging it brutally
until it showsall four legs. If you want to increase the pointswith the
feat, at thetimeof felling, the ox must fall onitsfeet.

The so-called apartaments, which were made until thefirst
half of thiscentury in the northeastern backcountry, were witnessed
by crowds that traveled from great distances to see the atrocities
imposed on animals. Thiswasdone at thetime when cattlewereraised
inopenfields. After thewinters, breederswould gather and herd cattle
to make proper recognition of the animal's property by the farmer's
trademark (made with hot iron). The felling was done at the end of
the operation, when calves had already been recognized through their
mothers. Each month that was mutilated in thefall was sacrificed to
serve as pasture for the participants. The apartments no longer exist
today after cattle were raised on mangoes of land surrounded by
landlords.

However, the cowherds continue more frequently with each
passing year. In Cearathereisan official calendar on the part of the
state government, according to journalist DutraOliveira, from Tribuna
do Cear4, in the article Panorama das vaquejadas, published on
26/6/96.

Theanimalsused in cowherds suffer dislocationsand internal
bleeding due to the fall. And it is not only the backcountry who
participatesin the overthrow of the ox. Nowadays, entrepreneurs,
liberal professionalsand other professional categoriesare already
entering the scene, asif this practice were asport. All thistorment
suffered by the animalsisto win prizesfrom apportionment paid by
the cowboy. In 1991 thefirst prize for the 250 competing doubles at
the XIV Vaquejada of Parque Napoledo Bonaparte Viana, held at
FazendaGarrote, in Caucaia, wasR $ 1.5 million.

According to the environmentalist lawyer Dr. Geuza L eitdo
deBarros, in Ceardare the municipalitiesthemselvesthat promote
the vaguejadas with the sponsorship of large companies.

A bad habit of northeastern pedestriansisto carry ablade, or
bit of sharp bone, hiddeninthe gloveto cut off the ox'stail asit falls.

The Federal Constitution and Law 9.605/ 98 forbid practices
that subject animalsto cruelty, which concludesthat rodeosand cattle
areillegal practices.
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Already in 1934 the rodeos and rodeos had been prohibited
by Federal Decree 24.645/ 34, which saysverbatim in hisart. 3rd:

“Itisconsidered cruelty:

“XX1X: Conduct or promote fights between animals of the
sameor different species, bullfighting and bullfighting s mulacrum, even
inaprivate place.”

Therodeosand the rodeos undoubtedly constitute bul lfighting
simulationsthat violate Article 225, VII of the Constitution of the
Republic. Thus decided the Supreme Court in ADI 4923 In
October 2016, the Supreme Court ruled as unconstitutional the
law of the state of Ceara that recognized the vaquejada as sport
and cultural heritage (AD14983). Val remember that the action
of unconstitutionality was caused by Dr. Geuza Leitdo, who
directed representation to the PGR, against Ceara law 15299/
2013, which intended to regulate and authorize the vaquejada in
that state.?

ADI had asrapporteur Minister Marco Auréliowho added in
hisvote:

Alongside moral issues related to entertainment at the
expense of animal suffering, far more serious compared to those
involving scientific and medical experiments, intrinsic cruelty to
the cowgirl does not allow the prevalence of cultural value as a
result of the Charter's fundamental rights system. 1988. The
meaning of the term “ cruelty” in the final part of item VII of
paragraph 1 of Article 225 of the Higher Diploma undoubtedly
extendsto torture and ill-treatment of cattle during the contested
practice. if intolerable, if not powerless, the human conduct
authorized by the attacked state norm. Within the framework of
the composition of the fundamental interests involved in this
process, the claim to environmental protection should be
highlighted. In the light of the foregoing, | consider the request
made in the initial to declare unconstitutional Law No. 15,299,
of January 8, 2013, of the Sate of Ceara. It's like a vote.®

2JANOT, Rodrigo. ADI n. 227.175/2017. Revista Brasileira de Direito Animal, [Sl].], v. 12,
v. 3, 2017. Disponivel em: <Disponivel em: https://portal seer.ufba.br/index.php/RBDA/article/
View/24399/15025>. Acesso em: 26 mar. 2018. [Links

SSENADO FEDERAL; http://www.stf.jus.br/arquivo/cms/noticiaNoticiaStf/anexo/
ADI4983relator.pdf, I\cessado em 25 de outubro de 2019
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The cruelty and mistreatment of these events was
enshrined in atechnical opinion of USP veterinarians, issued
at therequest of environmental entities.>

%0 Request for opinion

REF: Technical opinion on the use of sedem in rodeos and the type of
stimulation provoked by thisinstrument in animals.

Mr. Rector.

The environmental entitieslisted below hereby request from you. To promote
the necessary procedures so that the competent professionals of USP give
technical opinion on the use of sedem in rodeo activities, answering the
questions:

1) Does the use of sedem cause torment to the animal ?

2) What is the nature of the stimulus that sedem causes?

3) We take the liberty of sending photos taken at the rodeo of the S&o Paulo
Festival Country held last January, at Ibirapuera Gymnasium, so that your
observation can help these professionals to form an opinion about it.
International Union Protecting Animals

TUCUXI - Button Protection Group

SEIV - SeivaEcology Group

LPCA - Animal Cruelty Prevention League

Greater ABC Life Defense Movement

S&o Francisco de Assis Animal Protection Association

Air Rescue and Ecological Protection Service

SOZED - Educational Zoophile Society

CAEETE - Santo André Ecological Group

SOS AnimalsAssociation

Animal Support Association

The opinion

‘At the request of the Rector of the University of Sao Paulo, and in response
to your inquiry, through your letter of February 20, 1991, we present to you
the following answers recommended by the Technical Administrative Council
of this Faculty.

1) Does the use of sedem cause torment to the animal ?

A.Yes.

2) What is the nature of the stimulus that sedem causes?

R. Causes painful stimulation.

ASS. Prof. Dr. Jodo Palermo Neto. April 29,1991 "

Opinion of the USP Faculty of Veterinary Medicine

“In response to your request, the use of sedem in animals is intended to
promote stimuli, which are painful, thus determining changes in their
behavior.”

Prof. Dr. JuliaMariaMatera.

Sao Paulo, October 15, 1996.
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5.5.3 Farrado boi

Farra do Boi is one of the largest atrocities committed
against animalsin Brazil. It caused anational commotion, mobilized
the press, was the subject of several master'sthesesin different
disciplines, and to this day has been a major social and legal
problem.

Every Holy Week in the state of Santa Catarina,
descendants of Azoreans, associating the ox with pagan entities,
begged this animal to death, lynching the victory of Christianity
over the Moors.

Armed with sticks, stones, whips and knives, men, women,
old men and children participate in the party. Assoon asthe ox is
released, the multitude chases after him and strikes him incessantly.
Thefirst target isthe horns, broken to pounding. Then the eyes
are pierced. Thetorture only ends when the animal, hours|ater,
already with several broken bones, no longer has the strength to
run blindly, being definitely slaughtered and fleshed for abarbecue.

“The animal jumps and screams, triesto corn the
nearest, but the sharp blade of athousand knives and even
pocketknivesturn it into apiece of blood. Making way, he
runs... and trips and falls. The most savage cudgels, the
wildest, already smeared with the victim's blood, work out
until the helpless'sdeath. The '‘Bull's Bite' isfinished. "5t

Farratakesplacein at least 12 coastal municipalitiesnear the
Santa Catarinacapital: Garoba, Paulo L opes, Palhoca, Santo Amaro da
Empress, Biguagu, Governor Celso Ramos, Tijucas, Porto Belo, Itapema,
Caboriu, Penha, BarraVelha

It all cameto public with aletter from writer UrdaKlueger
to the newspaper O Globo in 1986, a copy of which came to
journalist Dagomir Marquezzi of O Estado de Sao Paulo by
Renata Cruelty Prevention L eague partner Renata M aria Perez
Dagomir Marquezzi spearheaded a campaign in his column

IDescri¢do de Jodo Manito, Revista de Brasilia. Apud MARQUEZZI Dagomir,
Campedes de sadismo, O Estado de S. Paulo: Caderno 2, 30/3/1987.

— THE LecAL GUARDIANSHIP OF ANIMALS 217



Ecological, which hasreached international prominence. Thisquestion
isdifficult to solve, because behind this national tumor, as Dagomir
Marquezzi rightly called it, thereisamafiaof cattle breeders (at that
timethe price of the ox increases), the owners of restaurants on the
coast of Santa Catarina (buy ox and deliver to fishermen in exchange
for preferential supply of fish), entrepreneurs (who offer theox asa
toast to the party) and refrigerators (who rent the ox for the ordeal).

With the great campaign that devel oped against the Farra do
Boi, then Governor Pedro Ivo banned it in 1988. He found, however,
that he had no power over thismafia: heturned back and released the
Farrain the Mangueirdes.

In 1988 an entourage of environmentalists® went to Santa
Catarina, together with deputies Fabio Feldman and jurist Adilson
Abreu Dallari, in order to bring the Governor to release Farra. At the
hearing, Governor Pedro Ivo, under pressure, again banned it, even
inthe Mangueirdes.

Military Police suppressed a Spree in the Hook Colony, a
bloody battle between fishermen and soldiers, with injuries on both
sides. In Porto Belo the fishermen threatened to stone the houses of
vacationerswho denounced the party.

An entourage made up of ecologists, journalistsand authorities
went to the Ganchos Colony inthe municipality of Celso Ramos after
the clash with the policefor adialogue. The delegation wasjoined by
Congressman Fernando Gabeiraand artist L ucélia Santos. The group
visited thelocalities of Swamp South, Armacéo and Lagoa, where
wasthe Farrado Boi. In Mangueirdes, whichis open to the press,
the adventure wasto stoke the ox with slaps and bumpsto saveitself
fromitsfury. Inan exercise of machismo and perversity, thefishermen
practiced bullfighter'sfootsteps and faced the animal for up to three
meters. The ox drooled, snorted, lowered itstrunk, and started it.
Thefarmer deviated, climbed thefence and evenkicked theanimal in
the head.

%2Liga de Prevencdo da Crueldade contra o Animal-MG, Sociedade Zoofila
EducativarRJ, LigadeDireito dosAnimais-RJevériasentidades de Santa Catarina.
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Representative Fernando Gabeira, saying hewasremembering
the times when he wastortured in prisons, changed the purpose of
the trip, which wasto defend the oxen, and took advantage of the
prisonerswho were imprisoned. He climbed onto aroof / terrace of
ahouseto give aspeech and asked for the rel ease of theimprisoned
revelers. The crowd, in delirium, wanted to carry the deputy in his
arms, almost dragging the truck he was in. Governor Pedro Ivo,
confused and under pressure from all sides, ordered the ostensible
policing to be removed, and the Farrahappened in full swing. This
occurred in 1988, with the death of several animals.

The Spree didn't stop, but the ecologists didn't discouragethe
presseither.

The Globo Network's Fantastic program hasrepeatedly shown
scenesfrom Farra: adesperate ox fleeing to the seafromwhereit was
dragged back into the beating; an ox jumping off acliff to escapethe
torment; dead and wounded men; housesinvaded by frightened animals
...And theanimal s continued to be tortured and killed.

On November 25, 1988, the League for the Prevention of
Cruelty against Animals sent a petition to the Santa Catarina State
Prosecutor's Office for a precautionary measure and a Public Civil
Action against the Santa Catarina Government, aswell asapetition
tothe L egidative Assembly to that the Governor should betried for a
crimeof liability. No action has been taken.

[twasonApril 26, 1989 that the Government of Santa Catarina
wastriggered by the Rio de Janeiro entities— Friends of Petrépolis
Association, Heritage, Animal Protection and Ecology Defense
(APANDE), Animal Defense League, Society for Educational
Zoophiliaand Animal Protection Association (SOZED) —, which filed
aPublic Civil Action, upheld, in an Extraordinary Appeal by the
Federal Supreme Court, sinceit had no favorable decisionin Santa
Catarina. The Minister Rapporteur Francisco Resek gave afavorable
opinion to the ban on Farra do Boi, but |eft the Federal Supreme
Court, to berepresentative of Brazil inthe International Court of The
Hague. Minister Mauricio Corréarequested views of the process,
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which delayed judgment. In the end, the Supreme Court considered
Farrado Boi acruel event and ruled onitsban.®

53Jusrisprudence Service

EXTRAORDINARY APPEAL NO. 153531-8

Rapporteur for the judgment. Minister Marco Aurelio

Recte.: Apande — Friends of PetrépolisAssociation Heritage Animal Protection
and Defense of Ecology and Others

Adv.: José Thomaz Nabuco de Aradjo Filho and Others.

Recdo.: State of Santa Catarina

Adv .: Ildemar Egger.

Custom — Cultural Manifestation — Stimulus Reasonableness - Preservation
of Faunaand Flora—Animals— Cruelty. The obligation of the State to guarantee
to all the full exercise of cultural rights, encouraging the valorization and
diffusion of the manifestations, does not dispense with the observance of the
norm of item VII of art. 225 of the Federal Constitution, which prohibitsthe
practice that ends up subjecting animals to cruelty. Discrepant procedure of
the constitutional norm denominated “ox spree”.

ACORRD

Having seen, reported and discussed these records, the Ministers of the

Supreme Court, in the second class, agree that the minutes of thetrial and the

shorthand notes, by majority vote, agree on the appeal and grant it, in

accordance with the vote of the Rapporteur, defeated Minister Mauricio Corréa.
* k%

3/6/97 - Second Class

Extraordinary Appeal no. 153531-8 Santa Catarina

VOTE

Mr Marco Aurélio - Mr President, one thing is the formal aspect; another is
the custom transported from the Azores to Brazil. | confessto you. | have no
way of examining whether this custom - discrepant or otherwise, of
reasonableness — is anything other than the Brazilian reality, as we have
witnessed in recent years by the media about the practice perpetrated in
Santa Catarina.

If, on the one hand, as the eminent Minister Mauricio Corréa pointed out, the
Federal Constitution reveals that it is up to the State to guarantee everyone
the full exercise of cultural rights and access to the sources of cultural
manifestations — and the Federal Constitution isalarge whole -, on the other
hand. hand, in Chapter VI, under thetitle 'Of the Environment', item V11 of art.
225, we have a prohibition, a duty assigned to the state:

‘Art. 225(...)

VI - to protect the faunaand flora, forbidden, according to the law, the practices
that endanger their ecological function, cause the extinction of species or
subject the animals to cruelty.
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On April 12, 1990, the Union for the Defense of Nature
forwarded acomplaint to Dr. Romeu Tuma, then Federal Revenue
Secretary and Federal Police Director, regarding tax evasion crimes
related to Farra do Boi, with the statement of use. of box 2 for the
purchase and donation of oxen by Santa Catarinapoliticians.>

On March 23, 1992 the organizations Quintal de San
Francisco, International Union Protecting Animals (UIPA),
Association Protecting Animals Sdo Francisco deAssis (APASFA),
(TUCUXI) Button Protection Group, Friends Association of
Petropolis Heritage Protection of Animalsand Defense of Ecology,
Leaguefor the Prevention of Cruelty toAnimals (APANDE), Union
in Defense of Nature, Association of Animal Protection, North
American Mining Society for the Protection of Animals, addressed a
complaint to Dr. Aristides Junqueira, then Attorney General of the
Republic, requesting legal provisionsfrom the Public Prosecution
Service.

Congressman Fabio Feldman proposed abill specifying asa
crimethe cel ebration of animal death celebrations, which does not

Mr President, it is precisely cruelty that we see year by year, in what happens
as seasonal joy. Cultural manifestation should be encouraged, but not cruel
practice. Admitted to the so-called 'ox binge', in which a mad mob goes after
the animal for terrifying procedures, as we have seen, thereis no police power
that can curb this procedure. | don't see how to get to the middle position.
The distortion has reached such a point that only a measure that completely
hinders the practice can prevent what we see thisyear 1997. Jornal da Globo
showed a bloodied and cut animal invading a home and causing injury to
those inside.

| understand that the practice has reached apoint to really attract the incidence
of the provisions of item VI of art. 225 of the Federal Constitution. Thisisnot
acultural event that deserves the warmth of the Charter of the Republic. As|
said at the beginning of my vow, it takes care of a practice whose cruelty is
unique and stems from the circumstances of people engaging in reprehensible
passions at all costs seeking their own sacrifice.

Mr President, | bow to Minister Mauricio Corréa to accompany Minister-
Rapporteur Francisco Rezek, knowing and providing the appeal .

It'smy vote (DJ, 3/13/97).

SPINHEIRO Archive AnaMaria, President of the Union in Defense of Nature.
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he hasjust gonethrough all hisregimental procedures.

Therewere severd trips made by ecol ogiststo Santa Catarina
and Brasiliain order to curb Farra. InApril 1997, the Santa Catarina
plastic artist Maria Cristinade Oliveirahad her houseinvaded by a
500 kg ox, all bloodied. She was having breakfast with her family
when the ox camein, followed by acrowd that buffeted the animal so
that it died slowly of pain and tiredness. His house was destroyed
and hischildren were bruised because the ox rolled over them pushed
by the crowd. Someone suggested cutting the ox'sfeet right there so
that it would not run away.

Inview of thisfact, MariaCristinapersonally went to Brasilia
to talk with the ministers of the Federal Supreme Court, before the
trial of the Farra do Boi case, having played animportant roleinits
decision.

In the same year the gaucho Marcio Jucewics had his car
smashed by an animal. | wasdoing tourismin SantaCatarina. Leaving
the hostel where he was staying, on Bombinhas beach, on themain
avenue, an ox, followed by party workers, cametowardshiscar. The
animal, desperate, threw itshead against thewindshield, climbed the

*Draft Law no. 607 - B, 1991.

“It defines the act of injuring, maiming or killing an animal for entertainment
purposesasacrimina offense, criminal penatiesfor violatorsand other measures.
The National Congress decrees:

Art. 1. Itisacrimeto injure, maim or kill an animal at popular competitions or
parties for entertainment purposes:

Penalty - detention from 1 (one) to 6 (six) months and payment of 10 to 50 days
fine,

Art. 2 The same penalty appliesto those who:

| - being the owner or keeper of the animal, has provided it for such purpose;

Il - isresponsiblefor the area where the crime was consumed;

[11 - having by law the duty of care, protection of animal surveillance, by action or
omission, consents or concurs for the practice of the infraction.

Article 3 Thislaw shall enter into force on the date of its publication.

%Plastic artist callsfor an end to the ox's spree. Zero Hora, Porto Alegre, April 1,
1997,p.38
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car and slipped. Mé&rcio filed acomplaint with the police, but it was
no use.”’

To date, even the Supreme Court ruling has not been ableto
stem thefury of the bloodthirsty crowd and the latent sadism in man.
The Government of Santa Catarinacreated a Study Commission that
considered Farra do Boi as a cultural movement. Even the
Mangueirdes for the performance of the show was not enough to
make policesurveillance efficient.

Criminal acts of vandalism and atrocious martyrdom are
practiced against harmless animals, all with the consent of the
authorities, rulers, and religious, who have bestowed this savagery on
culture: the national shame par excellence, the passport of the moral
andintellectua inferiority of apeople. Canwecal them peaceful citizens
who, for fun, kill kicked, stoned, razor-bound oxen and cows? Can
we call peaceful rogue demagoguesthat rel ease theright to torture
animalsinviolation of thelaw? Can acivilized country continueto
ignorethese crimes and attacks on therights of any living being? We
can classify Farrado Boi asthe Brazilian neo-cultureinall itsglory, a
cel ebration that the Santa Catarina government, which claimsto be
democratic, described as a manifestation of Santa Catarina popul ar
culture...

An authentic concept of cultureisonly that which raisesman
aboveinstinct and leadshimto livein harmony with ethics, rejecting
from the past anything that atavistically keeps himin brutality and
rudeness.

5.5.4 Bullfightingin Brazil?

Thefirst attempt to introduce bullfighting in Brazil wasonthe
occasion of the cel ebrations of the 4th centenary of Rio de Janeiro. It
was intended to repeal part of Decree 24.645 / 34, which expressly
prohibits bullfighting. But the project, which received number 763/

S’Galicho teve carro amassado por animal. Zero Hora, Porto Alegre, p. 38 1° de
abril de1997.
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50, was defeated in the Senate, under pressurefrom the Rio de Janeiro
Brazilian Bar Association, animal protection associations and people
fromall walksof life.

In July 1984, Tomazeli Industriae Comercio de Novidades
Ltda, Headquartered in Lisbon, intended to hold aPortuguese bullfight
alsoin Rio de Janeiro, with the aim of spreading thistype of Iberian
national entertainment in the country.

The claim was overturned, by means of alegal opinion of the
Attorney General's Office and the Attorney General's Office of the
State of Rio de Janeiro, which concluded that, even under the guise
of bullfighting, thisevent isexpressly forbidden in our positive law
(Decree 24.645/ 34, art. 3, XXI1X).

%OfficeAttorney General RJ.
Caseno. E-12/1176/ 8L
Seem
Tomazeli Industriae Comercio de NovidadesLtda., Based in Lisbon, Portugal,
intendsto perform in this city, on the 8th and 10th of June next coming, a show
of “Bullfighting aPortuguesa’,, with the aim of spreading thistypein the country.
of hiberic national fun. With thiswould be the promoter of the event celebrating
the Day of Portugal and giving the Brazilian people and the Portuguese colony
rooted in this state the knowledge of a show mentioned as unique in the World.
A broader appreciation of the content of the project is unnecessary, given the
clarity of thetermsof the proposition, aswell asthe needlessfurther analysis of
the hypothesis in the face of the positive law in force in the country, for
exhaustive and dlurred the placement of the matter in the proficient and conclusive
opinion of pgs. . 11/19, the mining of the lucid State Attorney Dr. Eugénio
Noronha L opes, with the approval of the eminent State Attorney General.
Thereisnothing to add, from the criminal-legal point of view, to thismanifestation
of the consultative body of the State Government. The very hearing of this
Attorney General's Office, at the suggestion of the judge, would have merely
constituted deference to the state body that owns the criminal proceeding, by
way of news of the fact that it would eventually affect its functional areain
court. Nothing else, not only for the unequivocal value of the legal
pronouncement issued in the advisory areaof ??the Administration, but also for
the very reason that it isthat organ, in the organizational structure of our State,
which holdsand performs, with proclaimed proficiency, the attribution of issuing
abstract judgments of its own. value on the application of legal ruleswithin the
scope of government administrative activity.
For these reasons and considering the urgency with which the manifestation of
thisAttorney General's postul ation has been postul ated, we simply endorse the
legal pronouncement referred to above, even thinking that in Maracanézinho or
Passarela do Samba, asimagined by applicant, the soul of the people of Rio de
Janeiro would not vibrate in tune with the best Portuguese traditions, when
watching the little edifying spectacle of bullfighting, albeit under the guise of
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In 1996, the Spanish Colony in Sao Paulo tried to bring
bullfighting to Brazil, holding, in S&o Paulo, the First Hispano-
Brazilian Tauromaquia Meeting.

Séo Paul o hosted, from February 23rd to 25th, the | Hispano-
Brazilian Tauromaquia Meeting. The event was intended to be the
starting point for the creation of the Brazilian Association of Bravo
Bull Aficionados and Breeders, today with five hundred members.
The Spanish colony in Brazil and, mainly, bullfighter Fernando
Marsel hasintendsto bring bullfighting to Brazil, with clear intentions
of profit, with the excuse of spreading their culturein our country.

e Bullfighting and its main characters — Considered a
national festival in Spain, bullfighting isastrugglethat originated in
the classical and eastern ages, including the Pal eolithic era, as shown
by cave paintings. In Portugal and France, it developswith itsown
modalities. In Spanish America, Mexico dominates the bullfighting
movement. Colombia, Ecuador, Peru and Venezuel aare the South
American countrieswhere bullfighting isal so practiced. Sometimes
theracestake place in the village's Plazas Mayores, whose exits
are obstructed, but the most used places are the Plazas de Toros.
The one from Seville dates from 1707, and the first one built in
Madridisfrom 1743. The arrangement of thering, or redondel, is
similar to that of aRoman circus, with acircular space of sandin
the center, where the fight takes place, surrounded by amore or
lesstall grandstand for the killers. Horseback bullfighting wasfirst
practiced by aristocratic characters, aided by pages. Then it was
practiced by rude people. Each bullfighter has the mincer, who
comes on horseback, and the banderillos. Bullfighters pray before

fake or simulation engendered by the applicant. The spectacle would, in fact,
hurt the spirit of Brazilian law, sinceit would, at the very least, be anincitement
or suggestion to the actual practice of thefact defined asacriminal offense, and
that, even under the guise of bullfighting, is expressly forbidden in our law.
positive (Decree No. 24. 645/34, Art. 3, XX1X)

It is the opinion sub censorship.

For the appreciation of the Attorney General

OnApril 23, 1984, Roberto Bernardes Baroso.
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a private altar before enter the arena. The miners and other
underlings go down the streetsin open cars, the bugles announce
the entrance of the squadron, and the circusisarmed, from which
the ox only leaves dead.

e Preparation — Before the race, the ox is prepared as
follows: tufts of wet paper are placed initsears, its horns are cut
so that it becomes disorientated, petroleum jelly isplaced inits
eyes to cloud its vision, Cotton is placed in your nostrils, to
obstruct your breathing, irritating solutions are passed on your
legsto stumble, needles are inserted into your genitals. Itshorns
are sanded to make it more defensel ess. Once drugged, is confined
in dark cubicle, the chiquero; in order to instill terror in him.
Strong laxatives are given the day before, so that it fades and
sandbags are placed at the height of the kidneys. Thisishow a
bull is prepared for the brave fight.

Horses al so undergo grooming. Hisvocal cords are cut,
his ears covered with wet paper pads, and his eyes are
blindfolded.

The brave fight — When the bull isreleased, and on the
way to the arena, the first harpoonisalready nailed toit. The
animal entersthe disoriented arena, looking for away out. The
mincer strikesthe bull's neck with aspear. Theoretically, it should
only penetrate the 3-centimeter steel tip, but alwaysalso nail the
11-centimeter, which runs to the base of the stem, which
represents awound 14 centimeters deep and up to 40 centimeters
long. Some mincers twist the spear to increase penetration, |ean
on the handle or injure the side to cause heavy bleeding or injure
the lung. Each bull receives an average of 3 to 4 spear strikes.

The banderillos bury sharp metal harpoons 5 centimeters

or morein tip and cables adorned in the same wounds opened
by or near the spears. The flags swing asthat the animal runsand
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chargesagainst themincers, further increasing theinjured area. These
wounds and banderillas attached to the neck prevent the bull from
raisingitshead. If the bull kept hishead up, thekiller would haveto
climb aladder to kill him, which would not be very practical.

Thekiller stabsthefive-foot sword so asto try to injure the
heart or some major blood vessel. Thisamost never occurs. Infact,
thelungisalwayshit, and theanimal falls, vomiting blood, suffocated
initsown bleeding. By now the bull isalmost dying, urinating wildly,
withitsvital functionscollapsing. Fiercely harassed, theterrified beast
fallsnot only bleeding, but crying. Finally, ablow is struck to sever
the spinal cord. If the marrow isnot sectioned but only damaged, the
animal becomes semi-paralyzed, ill alive. Thisdoesnot prevent your
ear from being cut off, your tail cut off and dragged whilestill aliveto
be quartered.

e Theheifers—In Spain comical bullfightsare held, in which
dwarves and clownsreplacethekillersand cal ves enter the place of
thebull. Babiessuffer aprolonged and agonizing death. In someevents
chimpanzees are dressed askillers. Thisisone of the most depressing
spectacles on earth.

In Mexico cavesare used in bull schools, where students aged
14 to 20 slaughter the poor animal. Thiscowardly ritual ismorefor
voodoo and hitlerism than for sport or culture. *°

The event that wasintended to be thefirst step inimporting
bullfighting into Brazil was a failure. Although the Brazilian
Association of Taurus Bravo Aficionados and Breederswas created,

*Participated in this campaign: Animal Support Association, San Francisco
Backyard Charitable Association, San Francisco Assisi Animal Protection
Association, SOS Bichos Association, Animal Cruelty Prevention League,
World Animal Protection Society, Educational Zoophile Society, Union in
Defense of Nature and the International Union Protecting Animals.
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the Brazilian society, the press and the authoritiesrejected the idea,
and the plan of the Spaniards residing here, so far, has not
succeeded.

5.5.5 Cruelty indog racing

In September 1992, the Brazilian Greyhound Dog Breeders
Association wasfounded in Belo Horizonte. Thefollowing month,
thirty greyhounds, dogs used for racing, arrived in Brazil from the
United States and were taken to the buyer's site. Days | ater, was
held at Shopping Del Rey, by the association, the Greyhound
Formula, adog race demonstration.

e Running to save life — The term greyhound racing is
deeply misleading, giving the reader the impression of agile
greyhounds doing what they like best — running on a track.
However, the facts behind the image that the greyhound industry
istrying to project indicate another ominousside. It is estimated
that at least 90% of greyhound trainersin the United States believe
that the use of live bait isnecessary to teach their animalsto pursue
track mechanics. Each year thousands of small animals are
repeatedly used asbait until they are slaughtered by the greyhounds
who arelearning to run. Jack-a-lure artificial bait inventor Keith
Dilon himself has stated that some greyhounds need real rabbits
to be good at racing.®°

The number of greyhounds killed annually in the United
States ranges from 30 to 50,000. In addition to the unknown
number of dogskilled at birth, 50% of born animals are destroyed
even before they reach the tracks, as they do not show potential
for the race. Thousands of others are destroyed when they stop
winning on the tracks. Also retired dogs are killed or abandoned
to the starvation.

OTHE ANIMALS Agenda. Revista da Royal Society for the Prevenction of
Cruelty to Animals, Londres, maio 1986.
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Saved for brief periods of extreme physical exhaustion as
they run, these dogsin the First World spend most of their short
livesin cagesor cratesthat barely give them room to stand, walk or
liedown. They run once every four daysthroughout their careers
and are subject to ahuge range of injuries. In addition, they spend
their lives gagged. When retired, the undead are sold to research
laboratories.

e Theintervention of ecologists— On February 10, 1993,
sixty-three entitiesfrom Brazil and abroad, represented by the Union
for the Defense of Nature, the League for the Prevention of Cruelty
against Animals and the Metropolitan Society for the Protection of
Animals, delivered them to the Public Prosecution Service. adossier
proving that greyhound racing in countries where it is the most
percussive practice involves confinement, starvation, indiscriminate
sacrifice and the use of live bait for training. In the same document
they reported that they were about to be perpetrated in Brazil and
that the Brazilian Greyhound Dog Breeders A ssociation had already
promoted dog races on makeshift racetracks.5!

81Thisisthe whole dossier:
“Considering the existence, in Belo Horizonte, of the Brazilian Greyhound
Dog Breeders Association - ABCCRG, founded on September 18, 1992,
headquartered at Rua Rio Grande do Norte, n. 1,164, store 2, in this Capital
(xerox of the Statutes and clipping of the newspaper O Globo of 4/10/91
included);
Considering that Greyhound dogs are bred for the sole purpose of running,
and the first event of its kind was held in Belo Horizonte from 17 to 25
October last year at Shopping Del Rey, according to Xerox leaflets and
clipping from Jornal de Casa, 11-17/ 10/92;
Considering that in other countries where similar racesare held, it is public
and notorious that the vast majority of trainers (90%) use live bait (usually
rabbits) in training, believing that 'bloodying' is acondition sine qua non to
condition the Greyhound to pursue the mechanical bait on the track;
Considering that only dogs that excel at speed are used every litter, and in
the United States of Americait is estimated that 30,000 to 50,000 dogs are
killed each year for the practice of this sport as waste;
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Whereas animals, although conditioned on movement and speed, are kept
at the same time in tight cages, from where they leave for training or
competition, leading amiserablelife of confinement and often with amuzzle
(average daily cage stay 22: 00h);

Considering the problem of the frequent abandonment, without food, water
or basic care, sometimes even in confinement, of these dogs, as shown by
theincluded videotape, afact that initself already represents extreme cruelty;
Whereas large numbers of running dogs, after decreasing performance, are
sent to experimental laboratories, where they are brutally tortured to death
(supporting evidence included);

Considering the failure of an adoption program for these dogs when
considered useless, given the disproportion between the large number of
litters of the unfortunate animals that this industry produces, adding the
adult animals in the discarding phase, and the infinitely smaller number of
individuals. willing to adopt them;

Considering the possibility of the formation of a collective passion around
large bets, to the detriment of society and the formation of a culture aiming
at respect for nature and animals, a theme of this end of the century;
Considering the harmfulness of importing harmful entertainment, cruel
gambling in which the animal isamere slot machine, which has no educational
aspect, quite the opposite and is not part of the Brazilian culture;
Considering that the included video material (The Canine Connection, the
National Geographic Explorer, aired on UStelevision on January 3, 1993 and
others), aswell asthe enclosed textstranslated from English by Dr. Marcello
Augusto de Oliveira Borges, Sao Paulo - The Spokane Review, Spokane,
WA, October 13, 1989, The Animal's Agenda, May 1986, and The Animals
Agenda, March 1992, demonstrate that Greyhounds racing subject animals
to cruelty not only against Greyhounds themselves as well as against the
small animals (100,000 killed per year in the United States) that are used as
live bait, practicesthat are prohibited by the Federal Constitution, initsart.
225,81, item VIl, aswell asby ordinary legislation, such as article 64 of the
Law on Criminal Infringements and Federal Decree 24,645, of July 10, 1934
(docs. Included);

Considering the Greyhound Breeders Association's intention to hold races
across the country, its real goal;

The entities below signed and related, for the reasons of fact and law set
forth above, request that the Attorney General's Office of the State and
Minas Gerais, propose a Judicial Interpellation, so that said association
give up itsintentions for the holding of new races. , under penalty of filing
aPublic Civil Action and a Counterclaim (64 entities have signed). ”
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The Prosecutor in charge of the case considered it appropriate
to sign a Commitment Agreement to adjust the conduct with that
association, which was obliged, among other things, to present a
record of all dogs acquired by it, aswell as the negotiating terms
regarding the Cited dogs.

The race-promoting businessman, feeling threatened in his
intentions, hasfiled aCriminal Interpellation against the Presidents of
the Union for the Defense of Nature and the Cruel Prevention League.
Among other explanations, he asked the ecol ogiststo confirm whether
the animals heimported were discarded from the country of origin
and whether he promoted bets. Asthe environmentalists presented
asevidence of the alleged own statements of the businessman, in an
interview given to The Boston Globe, on 11/11 1992.62 the dispute
died with theinterpellation.

Wetranscribethe questions contained in the Interpellation and
their answers:

The complainant alleging that interviews given by ecol ogists
to Minas Gerais newspaperswere rebelling against him, asksif the
respondents confirmed theinterviews.

The respondents confirm the content of theinitial part of the
dossier delivered to theAttorney General of the State of Minas Gerais,
Dr. Castellar Modesto Guimaraes, on 10/02/93, (attached document,
filed under No. 001165, whose copy they delivered to the pressto
writetheir reports).

The questioner asksif he isthe president of the Brazilian
Greyhound BreedersAssociation.

“Who can best answer is the questioner himself.” The
respondents have never claimed to be the questioning president of
the Brazilian Greyhound Dog BreedersAssociation. But, according
to an article in the newspaper O Globo, dated 4/10/92 (attached
document), the interpelanteis one of the directors of thereferred
entity and, based on reportsin the national and international press

2TYELary eMILLERRick Concernsfollowsdogsto Brazil. The Boston Globe,
Boston, USA, 1992, p. 83, 10 nov. 1992.
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(attached document), the your spokesperson and leader. This
probably led public opinion to infer that the chairman of the above
entity was the speaker.

The questioner asksif the imported animals belong to the
Brazilian Greyhound Dog Breeders A ssociation and who imported
them:

“Who can also respond with confidence is the questioner
himself, but the report published in O Globo on 4/10/92 (attached
doc.) States that 30 greyhound dogs were brought from Boston
by the Brazilian Dog Breeders Association. Greyhound breed,
and were taken to the kennel owned by the interpelante in
Brumadinho.”

In aninterview with The Boston Globe on 10/11/92, in
the report Concerns follow dogs to Brazil, by Larry Tye and
Rick Miller, (attached doc.), The speaker says he becametotally
bewitched by greyhound racing eight years ago when he worked
for trainers and breedersin Californiaand Pennsylvania. His
interest was renewed during a visit to the United States last
summer when he met kennel breeder and operator Jerry Olson.
Also, according to the report, Olson persuaded dog breeders
from Green Mountain, Seabrook and Ebro to give up 30 dogs.
Asit turns out, what is known iswhat comes from the speaker's
own statements. ”

The questioner asks if the imported animals were all
discarded by their country of origin, leading to the understanding
that they are not fit for the purpose for which they wereimported.

Once again the respondents use the report “ Concerns
follow dogsto Brazil”, from The Boston Globe newspaper, where
respondents respond to this issue, including the interpellant
himself.

Mr. Olson said in her that "he will not make money unless
the gambling venture takes of f." It goes on to say that the dogs
Olson sent to Brazil would almost certainly have been killed,
"partly because they are so slow, that thereis nowhere else for
themtorun."
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Another citizeninterviewed, Mr. Kuper, stated that he did not
object to the arrival of hisHot Jet dog to Brazil because he “could
not compete with the fastest dogs here” (United States).

Of the same opinion was Michael Repole, referring to thedog
Run Away Kat. In the report, he said he saw no problem with the
dog coming " because he does not like to see adog sacrificed because
itisnot good for running in the United States.” It thus confirmsthat
dogsnot fit torun arereally dead.

The questioner himsalf answershisquestioninthisarticle, when
he acknowledgesthat “ Jerry was honest with him and warned him
that his money was not enough to buy first-rate dogs, but medium
dogs, sufficient for showing and introducing the greyhound breed into
the Brazil "

AsDarren Rig of Greyhound Pets of America, an American
adoption group, says, "It'sunfair for American trainersto use Third
World countriesastrash.”

It isMr. Randazzo, another interviewee, who adds, saying
that sending low quality dogsto start a“Brazilianracing industry” isa
huge mistake. Whenever they send thiskind of dog to new countries,
they aretrying to dump their trash.”

The questioner asksif the mistreatment that ecol ogistsclaim
to be subjected to dogsis committed by him or his staff.

By simply reading the opening piece of the dossier addressed
to theAttorney General of the State of Minas Gerais (doc. Annex) it
can be concluded that at no time did the accused make any accusations
to the interpellant. It is clear that the abuse file is reputed to US
breeding sites, where such actsare routine, according to the abundant
material attached.

In order to corroborate the truth of the allegation, the
respondents haveto attach a Statement of Declaration with the Public
Prosecutor in Belo Horizonte, where they highlight the preventive
nature of alert that guidestheir conduct. The evidence of the alleged
iscontained intheretro Declaration Term, which initself dispenses
further inquiries.
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The questioner asksif in the kennel where the imported
dogs are housed live bait is used for their training.

Therespondents did not claim that the challenger would
uselivebait in training their dogs. However, in the United States,
as reported in magazines (attached doc.), Photos (attached
doc.), 90% of animals are trained with live bait. According to a
report, “Running to not die,” published in The AnimalsAgenda,
May 1986 (attached doc.), “It is estimated that at least 90
percent of greyhound trainers believe that the use of decoys
or live bait is necessary to Teach your animals to chase the
mechanical lures on the tracks. Trainers believe that animals
that are not trained with live bait cannot compete with those
who are trained with live bait. ” Even Jack-a-lure'sinventor of
artificial bait, Keith Dillon, thinks* some greyhounds need
rabbits. really become good dogs. " Thus, it seemsthat in Brazil,
inthefuture, it will hardly be different. Hence theinitiative of
the respondentsto alert the dignified Public Prosecution Service.

The questioner asksif the ecologists confirm that the
guestioner is promoting, in their presentations, bets and thus
enjoying advantages.

The respondents did not claim that the challenger had
made betting races, but that in the countries where such races
take place bets were concerned with the importation of this
fashion (see Declaration Term).

Moreover, it isthe challenger himself, once again, who
can answer this by presuming himself to be true statements of
histo The Boston Globe (attached doc.), Where it isread that
the challenger and Jerry Olson planned the boarding of dogs
for the Brazil, first to hold shows and running tests, such asthe
one it promoted at Shopping Del Rey (Belo Horizonte), and
then, “if Brazil legalizes betting, to form a pari-mutual betting
structure ( pari-mutuals are betsinvolving a certain type of
apportionment), as America's model will go to the stakes. ”
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Incidentally, with reference to the betting betting, we urge you to
transcribe aleafl et from the United States I nstitution Washington
County CitizensAgainst the Greyhound Races on thetopic: “FBI
DirectorsWebster and Sessionswarned of the attraction that betting
parututes havefor organized crime. It isthelargest source of income
for organized crimeand leadstoillegal gambling and bookmaking.
” (American Legion Magazine 1/85 and Dallas News Conference
11/87).

The American newspaper goes on to say that the speaker has
big plansfor hisnew greyhounds. First, hewill goto Brasilia, thento
the northeast coast, until dog racing takesroot in the national psyche.
Twenty-one more dogs could have come at the end of |ast year or
early thisyear, and, "if gamblingislegalized,” which the speaker says
"expectsto happenin 1993," hewill ask Olson to board. about two
hundred greyhounds. The questioner further statesthat better dogs
will beimported “ after gamblingisOK” and that he dreams: “one day
| will send adog bornin Brazil to earn abuck in the United States’
(Criminal Interpellation filed at 10th Rod Belo Horizonte, February
16, 1993).

Theaction of ecologistswasableto stopin timetheimportation
of another barbarism to our country.

5.5.6 Cruelty in dogfights

A dog bred for afight lives sheltered inthe dark, lying onits
own droppings. To discharge the constant tension, he bitesthe strap
that bindshim. Histraining isterrible: First of al, heisforcedtorun
for hours, long runsor on treadmills. Heisforced to overcome obstacles
and, to strengthen hisjaw muscles, to pull with his800-pound iron
buggy teeth. Thisfor hours. Thisisthelife of apit bull trained for
fights.

Itsfood ismade up of injured but still alive animals, which
servesto make it more ferocious. Most of thetimethevictimisa
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purposely injured cat. The dog receivesit asareward after daily
training. Thisdog istrained to assault and kill after receiving certain
signals, such as having an unlit cigarette butt on itsforehead.

Combat training subjectsthe dog to varioustortures, such
as electric collars. Each time he does not satisfy hisinstructor is
punished with an electric discharge.

A dog fight consists of placing two previously trained pit
bull terrier dogsto confront each other in abloody fight. Therule
issimple: beat the animal that survives 30 minutes of assault. If
both give up the judge decides who won. A fight lasts from two to
three fights. The champion dog, after being sewn, is prepared for
another fight, whichisusually fatal, asthe pit bull attacksthevictim
by biting his jugular and releases it after death, if there is no
intervention. The ability to never back down from fear, devel oped
in the breed through breeding selection, prepares a well-bred
specimen to keep fighting for two or more hours, regardless of
dehydration, exhaustion, muscle fatigue, or any other sense of wear.
Depending on your determination to fight a dog can be worth
thousands of dollars. Thecriteriafor selecting adog isaways
testing it in combat.

Inthefirst half of thelast century, fights between dogs and
bullswere common in Europe. That iswhy the English bull terrier
breed — the crossbreed of the bulldog, the old white English
terrier, and the Spanish pointer —gave birth to this new dog, which
may haveitsaggression instigated and is brave enough to dierather
than drop its prey. According to the breeders, his bite can amount
to aton, and heis capable of shredding any animal.

InAsia, fights between these dogs and bears are common.
Thefunistotieabear to arope and then release the bull terriers
to attack him. Because the teeth and claws of bears are torn out,
they cannot defend themsel ves against dogs that bite and tear at
pieces. A single bear can go through thisterribletrial threetimesa
day and hundreds of timesthroughout hislife.
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Thefirgt bill in defense of theseanimalswasin 1822, in England.
Authored by Richard Martin intended to ban pit bull-bull fights.
You did not get approval. Thesefightsgrew mainly after 1835, when
the bull arenawas banned.

Itisknown that in Brazil dog fights, although prohibited, are
carried out underground and that the promotion of these dogs has
already reached Minas Geraisand, especially, Bahia, taking placein
private homes. They are illegal and leave no trace of organized
existencein Brazil, although thereis news of them throughout the
Northeast and South of the country.

Most of the time, when a pit bull is adopted as a pet, it
becomesdocile. At the slightest show of aggression, however, his
ownersarefrightened, condemning himto livein short currentsand
cubicles or disposing of him. They giveit back to the creators or
donateit to servantswho lead them into the difficult life of thefavela

In our understanding, breeding dogsfor fightsand promoting
dog fightstypify crimesituationsthat can beframedin Law 9.605/ 98.

5.5.6 Cruelty Snakeantivenom Production and theHor se
Case 814

In 1990, Jornal do Brasil reported the sad and moving story
of ahorse from the Butanta | nstitute used for whey manufacturing.
Like everyone else, he had no name but only anumber: 814,

The history of 814 so shocked public opinion that the
newspaper received hundreds of |etters, and the subject deserved a
series of reports and numerous measures from the ecologists, even
reaching the Regional Council of Veterinary Medicine.

When 814 was discovered, it was already being used by the
Butantalngtitutefor fourteen yearsfor the production of venomousvenom.

Theaveragelife gpan of theseanimalsin serum-making ingtitutes
isfour tofiveyears, but 814 withstood much longer than that, no one
knows how. Hisback was bleeding continuously, he had already lost
an eye, suffered terribleliver cramps, and yet he was poisoned and

— THE LecAL GUARDIANSHIP OF ANIMALS 237



bled, like everyoneelse.

Representatives of variousentities, such astheAnimal Cruelty
Prevention L eague, the Tucuxi Humanitarian Group, APASFA and
UIPA, visited S0 Joaquim Farm, hoping to seizethe animal and take
it to afarm. But he was so weak when they got there that he couldn't
resist thetrip.

Theenvironmentalistsamicably tried to removethe horsefrom
the Institute and takeit to afarm whereit could retirein peace. The
experimenters did not accept the dialogue and did not admit to
subjecting the animal to abuse.

For thisreason, ecologiststurned to the Regiona Council of
Veterinary Medicinefor their intervention.® Thiswasthe only time
scientists seemed to be intimidated into accepting the dialogue.

®Belo Horizonte, March 29, 1990
Dear Counselors,
With our compliments, we forward to this Egregious Council the following
complaint:
On 11/1/90 Jornal do Brasil published the article “Horses bleed to produce
vaccines’, where it announced that in the S&o Joaquim Farm, belonging to
Butanta I nstitute, the horse known as 814 had been used for 14 yearsin the
manufacture of antiphid serum. , when the average life of the animal under
these conditions is 4 years. His back was bleeding continuously, he had
already lost an eye and was suffering from terrible liver cramps. It also
reportsthe terrible living conditions of the animals used by Vital Brasil, in
Niterdi.
Representatives of various entities sought Butant& to rescue the animal,
which would live free on afarm in the state of S&o Paulo.
The institute's leaders not only prevented the animal from being rescued,
but also claimed that horse 814 was producing satisfactory specific
antibodies.
Surprisingly, on 3/26/90, the directors of Butanté reported that horse 814
had died, without reporting on the whereabouts of the body and the cause
of death.
Considering that the event hurtsthe art. 1 of Resolution no. 332 of 1/15/81,
which approved the Code of Ethicsand Professional Ethicsof the Veterinarian,
which states that the veterinarian must exercise his duties with dignity and
conscience, and in compliance with current legislation;
And that hurts art. 22 of the same Code, which states that the veterinarian
is liable civilly and criminally for professional acts, which through
mal practice, recklessness, negligence or ethical infractions harm the animal;
That the Code of Ethicsin question states that collective or team work does
not diminish the responsibility of each professional for their acts or
functions, and the deontological principles that apply to the individual are
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The Federal CRMV referred the case for examination of the
CRMYV / SP, which called the Butanta I ngtitute to provideclarifications,
which motivated the OF .: 05/90, of March 13, 1990, of Butant3,
providing clarifications on the state of the horse. 814, where they
werejustified in saying that there was no other effective method for
producing seraand that the heal th condition of the horse was good,
well fed, and not economically viabletoretire.®

superior to those governing the institutions;

Considering, above all, that the fact that occurred with horse 814 injures
Decree24.645/ 34, in hisart. 3, item X, which prohibitsusein service of blind
animal, injured, sick, weak, exhausted,;

That horse 814 isjust a symbol of all others being tortured in the production
of serums, we request:

1. Regulationsfor the use of animalsfor the production of sera, with amaximum
period of oneyear for the use of each animal. We suggest an agreement with
the horse breeders and farmers associations that would lend the animals for
one-time use. The animalswould be immune and would cheapen the cost of
the serum.

2. Anincentive from this body to research the use of plantsto cure venomous
bites, to search for vaccines and synthetic serum.

3. Officiate the Butantan Institute and the veterinarians who work in it
requesting that they explain the disappearance of 814 and the conditions of
the Institute's animals.

4. To officiate the other establishments that manufacture serums, reminding
them about their dutiesin compliance with ethics and the law, and requesting
information about the condition of the animals.

Sig. League of Cruelty Prevention against the Animal. ”

% Clarifications on the retirement of serum producing horses

We should initially inform you that horse no. 814 has been in serum
production service for 4 years, as shown by its control sheet, and not for 14
years as serving. With the abovementioned service time, the animal isin a
satisfactory specific antibody production phase. Some acquire horses of
fine breeds to undergo intense training, carrying heavy lashing men upon
their bodies, forcing them in various ways to win races on the track, and
thusfinancially satisfy their ownersand rejoice. or even truly grieve masses
of spectators. Others buy them to sacrifice them and to feed man. Are race-
trained animals not injured by their own training? Yes, of course. Tendon
ruptures, limb fractures, cardiac dilations, various abrasions caused by falls,
and others that could be enumerated by veterinary specialists.

Worldwide, institutions for the production of anti-venom sera, anti-tetanus
serum, anti-diphtheria serum, anti-biotin serum and others used for
prophylaxisaswell asin the treatment of these human diseases, all deadly if
not treated with the specific serum, are valid. for his productions, the horse
asadonor animal. There are no products pharmacists, whether antibiotics or
otherwise, who are activein neutralizing the venom of animals such as snakes,
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However, on March 22, strangely, the I nstitute announced the
death of 814 and two more animals, diagnosing “an advanced
degenerative state.” With the death of 814 silence was expected, but
814 will alwaysbeasymbol of human evil.

Antiophidic serumiscurrently the only drug for snakevenom.
The production of ampoulesin the country ismade by threeresearch
institutes: Butanta— SP, Ezequiel Dias Foundation—MG and Vital
Brasil Institute —RJ.

The seramanufacturing process consists of injecting snake,
scorpion or spider venom into horses for the reproduction of
antibodies. Theimpact of the poisonisso strong that it needsto be

or the toxins produced by the tetanus, diphtheria, botulism germs. What to
do then? Simply let approximately 25,000 Brazilians, mostly farm workers, die
each year when victimized by snake bites, for example?

In a letter constituting sheet no. 1 the president of the League for the
Prevention of Cruelty to Animals, refersto the provision of a"humanitarian
treatment” to the serum producing horses. All animals in Fazenda S&o
Joaquim, whether or not they are serum producers, are under veterinary
control exercised by four specialized professionalsfor 365 daysayear. Feeding
isrich and comparableto that given to animalsthat play sports or to animals
of refined breeds that are in the breeding phase.

Theloss of an eye of the horse mentioned in that letter may not necessarily
have been caused by the service to which the animal has been subjected but
by an accident. Accidents of this nature occur relatively frequently evenin
noble breed breeding farms. As for the aforementioned 'cramps’, they may
not be of liver origin, but only intestinal cramps, pathology isvery common
in horses, especially among those richly fed, as happens with the serum-
producing animals of this Institute.

Given the above, we believe that unfortunately, for a long time to come,
animal s should be used for the benefit of man. We agree that serum-producing
animals should be considered as chronically ill and thus properly cared for
asthey are at thisinstitute. Early retirement of these animalswould inevitably
lead to a production crisis, asit is economically unviable to meet the need
for these immunobiologicals in the country using each horse for a limited
time. However, their retirement is always determined when the animal, even
on astrengthened diet, fail sto maintain adequate immune response capacity
or enters a state of general physical weakness.

Best regards,

Ass. Dr. Isaias Raw.

Coordinator of the Hyperimmune Soros Production Commission. ”
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received in three strengths. The horses are tied to atrunk with no
chance of defense and receive poison doses every other day. Filled
with pain, they crawl to the enclosure, wherethey rest for afew days
and return to the trunk to be bled. A few days of rest and martyrdom
begins, which only endswith the death of theanimal.

a) TheVital Brasi| Ingtitute- In 1991, the Vital Brasi| Institute
was denounced by Jornal do Brasil:

“TheVital Brasi| Institutein Niteroi, theonly laboratory inthe
country that manufactures anti-rabies serum, stopped its production
ayear and 10 monthsago duetofinancia problems.” Money ismissing
to buy substances and vialsfor the production and storage of serum.
and also to acquire the sheep needed to obtain the antigen.

Horses onwhich theantigen, which will generatethe antibodies
against rabies, isbeing thinned and dying for about ayear have not
received adequate food or medication. “InApril 1990, they were 80;
today thereareonly 35. ” (Jornal do Brasil, 10/19/1991).

This news prompted a representation by several animal
protection entities, which were received by the Public Prosecutor of
the State of Rio de Janeiro, but whose proceedings were
unsuccessful .

%Hon. Prosecutor of the Environmental Prosecution
The League for the Prevention of Cruelty against Animals, a non-profit civil
entity, declared of public utility at the municipal and state levels, respectively,
by Lawsno. 3,926/ 85 and 9,217/ 86, represented by hislawyer in fine, hereby
claimsthat you should: propose an unnamed precautionary measure, pursuant
toart. 4 of Law 7.347 / 85, combined with art. 796 et seq. Of the CPC, against
Instituto Vital Brasil for the reasons of fact and law that it now setsforth:

FACTSAND GROUNDS
1. On October 18, 1991, TV Globo reported in its newspaper RJ/ TV that the
horses used for the production of serums at the Vital Brasil Institute are not

being fed. For this reason they are ingesting even paper and cardboard in an
attempt to survive.
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Despite the numerousresearch being doneto treat snakebites
with plants, the situation has not evolved, and horses are still being
sacrificed for the production of serums. Perhapsin the distant future,
the replacement of serotherapy with chemotherapy in the cure of

According to press reports, the abuse of horses at Instituto Vital Brasil has

been occurring since 1987, when the I nstitute bought afarm in S&o Gongalo
for the production of serums.
Hereported to the Jornal do Brasil on February 11, 1991 (attached document)
that the animals were abandoned and living in tiny stables. In addition, the
establishment's technicians have found that the land is not suitable for
breeding because it is mountainous, with moist soil and high salinity.

2. Cruelty to animalsis a prohibited practice under our positive law and the
Federal Constitution, which reads:

‘Art. 225,81, item VII: It isincumbent upon the Government to protect the
fauna and flora prohibited, under the law, practices that endanger their
ecological function, cause the extinction of species or subject animals to
cruelty. '

Cruelty to animalsisalso typified in art. 64 of the Criminal OffensesAct.

3. Thanks to the publications of the specialized literature today it is known
that the use of horses for the production of serums is an expensive and
complicated process and can already be considered surpassed.

Several Natural Product scientists, pioneered by Dr. Walter Mors, from the
UFRJNatural Product Research Center, have already proven that at least six
Brazilian plants are effective as an antidote to the bite of venomous animals
(attached document).

APPLICATION

Considering that Instituto Vital Brasil has been practicing cruelty to animals,
whichisarepeat offender in violation of the prevailing rules of positive law,
itisworthy of your honor. to take stepsto institute Public Civil Action with
precautionary measure to fulfill the obligations to do, and to fail to do, as
well as Contraventional Action.2

Requires more,

1. Obligation to feed animals until final decision, under penalty of immediate
seizure of them.

2. Stalling of the production of serums until the construction of a suitable
animal facility.

3. Inthe event of non-compliance by the entity or theimpossibility of carrying
out the above determinations, the immediate appointment of a depositary
to guard the animals.

4. Thecitation, in accordance with thelaw, of the Vital Brasil Institute, located
at Av. Vital Brasil Filho, 64, in Niteroi, RJ.

In these terms,
PD.”
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poisoning by venomousanimalsisenvisaged.

Legally, thesejudicial measures have not been aseffective as
they have been, but since then a dialogue has started between
environmentalists and scientists, and there are numerous forumsfor
discussion of professional ethicsand animal welfare.
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TRADE AND ANIMALS
INTERNATIONAL TRADE

6.1 CONVENTION ON INTERNATIONAL TRADE IN
ENDANGERED WILD SPECIESOF FLORIDAAND FAUNA
(CITES)

The Convention on International Tradein Endangered Species
of Wild Floraand Fauna (CITES) sets out measures to be observed
by importing and exporting countries. It foreseesthe obligationsfor
the administrative and scientific authorities that must manifest
themselveswhenever thereisacommercial transaction.

The scientific authority must always speak up to declare
whether or not the transaction will harm the survival of the species
concerned.

The administrative authority of the exporting State shall verify
that the exportation hastaken placein accordance with thelegidation
inforceinitscountry and to ensure the condition of the packagingin
order to ensure safety and protection for the live specimen.

Trade for Cites means export, re-export, import and
introduction from the sea.

Re-exportation isthe exportation of any specimen previously
imported.
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Introduction from the sea is the transport into a state of
specimens of species caught in the marine environment outside the
jurisdiction of any state.

The convention distingui shes the specimen species. Species
comprise all species, subspecies or any geographically isolated
population. The sense of specimen ismuch broader, encompassing
every living or dead animal or plant.

6.1.1 Fundamental principlesof the Convention

The Convention has established three annexes which
discriminate against protected specimens and adoptsthe following
fundamental principles:

— Annex | includes all endangered speciesthat are or may be
affected by trade. Tradein these speciesissubject to strict regulations,
so that the threat of extinction does not increase only in exceptional
circumstancesistheir trade authorized.

—Annex Il includes species which, although not currently
threatened with extinction, are at risk of reaching such asituation if
their trade isnot tightly controlled and their exportation does not
endanger their survival.

—Annex |11 includes species which the signatory countries
declare to be subject to regulation and which therefore require the
cooperation of other countriesto control their trade.

6.1.2 Regulation of tradein specimensincluded in Annex

Theexport license for specimens contained in Annex | shall
beissued only on the advice of ascientific authority, to the extent that
itwill notimpair their survival.

Theadministrative authority hasthreetopicsto check: whether
the specimen was not obtained in violation of applicable law; if the
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conditions of transport of the animal are appropriatein order to avoid
health risksand cruel treatment; and if thereisan import licensefor
the specimen.

Importation requires the grant and prior presentation of an
import license and an export license or export certificate.

Theimport licensewill only beissued after certain requirements
have been met. Thefirst step isto obtain an opinion from ascientific
authority of theimporting state stating that the transaction will not be
detrimental to the survival of the species. The scientific authority will
also haveto verify that therecipient of thelive specimen hasappropriate
facilitiesfor thetreatment.

Theadministrative authority of theimporting State must verify
that the specimen will not be used for commercial purposes.

There-export certificate may only beissued once, and will
comply with Citesrequirements.

Introduction from the searequires acertificate issued by an
administrative authority of the State of introduction, in addition to the
other requirementsof CITES.

6.1.3 Regulation of tradein specimensincluded in Annex

Export licensesfor specimenslistedinAnnex |1 shall begranted
only if they comply with the samerequirementslaid downin Annex |
asregardsthe scientific advice and diligence of the administrative
authorities. Same, there-export and introduction certificate from the
sea.

Inthe case of introduction from the sea certificates may be
granted for periods not exceeding one year, for total quantities of
specimensto be introduced during such periods and with the prior
adviceof national and international scientific authorities.
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6.1.4 Regulation on tradein specimensincluded in Annex
1

An export license may be granted only after the (exporting)
State's administrative authority ascertainsthat the specimen has not
been obtained in violation of applicablelaw and that the live specimen
iswell conditioned.

Importation will require presentation of acertificate of origin
of the specimen. If the State of origin hasplaceditinAnnex 111, an
export license must be presented.

In the case of re-exportation, a certificate from the
administrative authority of the re-exporting State proving that the
specimen has been transported in or isbeing re-exported and will be
accepted by theimporting Stateisrequired.

6.1.5 Licenses and Certificates

Licensesand certificates shall bear thetitle of the Convention
and theidentification stamp of theissuing administrative authority. The
copy will contain specification that it isacopy and may not beusedin
place of theoriginal.

Theexport license shall bevalid for six monthsfrom the date
of issue.

Theexport license and the re-export certificate supporting the
importation shall be canceled and retained by the administrative
authority of theimporting State aswell astheimportation license.

6.1.6 Exemptionsand tradeprovisions

Whilethe specimensarein transit or transhipment within the
territory of a Party, the opinions and permits referred to in the
Convention shall not berequired.

Specimens purchased prior to Cites are not subject to to your
devices.
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Household specimens and personal effects are not
subject to the Convention unless the owner acquired the
specimen outside the State of residence or when the specimen
was removed from the wild in a State where prior export
licensing isrequired.

Commercial captive-bred animals and commercially
artificially bred plant specimens shall follow the standards set
outinAnnex Il, even whenincluded in Annex I.

The loan, non-commercial exchange and donation
between scientists registered with the Administrative Body do
not need the advice and licenses provided by Citesfor herbarium
specimens and other preserved, dried or encrusted museum
specimens, and live plant material, provided they receive labels
to identify these characteristics.

States are allowed to permit movement without proper
permits when the specimens are part of awalking zoo, circus,
zoo collection or botanical park. To this end, the importer will
have to record all details of these specimens with the
administrative authority and ensure that the packaging and
conditions of carriage do not cause harm to health, injury and
cruel treatment.

6.1.7 Obligations of the parties

CITES signatory countries have undertaken to prohibit
trade in violation of the Convention by establishing sanctions
and providing for the confiscation and return to the exporting
State of specimensinvolved inillegal transactions.

Each State will have to designate the ports of entry and
exit at which dispatch specimens are to be presented, and will
be responsible, within itsterritory, for safe transportation to
them.

A State seizing a specimen shall notify the exporting State
and return it at the expense of the second State.
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Each country will have to keep a record of trade in the
specimenslisted inAnnexesl, [ and 111 and will report periodically
to the Cites Secretariat.

This Secretariat is subordinate to the United Nations
Environment Program. Thefunction of this Secretariat isto organize
Conferences between the Parties, to render services to them, to
undertake scientific and technical studies, to study Parties'reports
and to draw the Parties' attention to mattersrelating to the purposes
of the Convention. The Convention also providesfor the Secretariat
to publish informativejournals about protected specimensand make
recommendationsto States, among others.

6.1.8 Tradewith States Not Partiesto the Convention

In the event that imports, exports and re-exportstake place
with Statesthat are not partiesto the Convention, the licenses and
certificates referred to therein may be replaced by comparable
documentswhich substantially comply with their requirements.

6.1.9 Other provisions

The Conference of the Parties shall be held every two years,
convened by the Secretariat. There will also be regular meetings
every two years and extraordinary meetings at any time.

Whenever a speciesis affected by trade or whenever the
Convention is violated, the Secretariat shall notify the States
concerned.

Each country hastheright to adopt itsown stricter legislation
regarding trade, capture, possession and transportation, including
the power to prohibit trade and capture of speciesnot included in
the CITESAnnexes.

Obligations derived from other treaties, conventions or
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international or regional agreementsare not affected by CITES.

6.2FAUNATRADE IN THE EUROPEAN ECONOMIC
COMMUNITY

The European Economic Community was established by the
Treaty of Romeon March 25, 1957. Initially, it brought together the
following countries: Belgium, Germany, France, Italy, L uxembourg
and the Netherlands. In 1972, they joined England, Ireland, and
Denmark; in 1979, Greece; in 1985, Portugal and Spain.

Initspreamble, the Treaty of Rome states that the EEC was
created, among other purposes, to lay the foundations for an ever
closer union between the peoples of Europe; to establish acommon
commercia policy; andto confirm the solidarity that connects Europe
and overseas countries.

According to the Treaty, the mission of the EEC isto establish
acommon market and to promote the progressive approximation of
theeconomic policiesof the Member States, promoting the harmonious
devel opment of economic activitiesthroughout the Community and
closer relations between the Member States. .

The action of the EEC involves, among other actions, the
establishment of acommon policy inthefield of agriculture and the
approximation of national laws to the extent necessary for the
functioning of the common market.

The International Convention on Trade in Wild Species
(CITES) hasbeen inforcein the European Economic Community
since 1 January 1984, approved by Regulation no. 3626/82.

Tradeischaracterized when introduction into the Community
(including introduction from the sea), export and re-export outside
the Community, use, movement and disposal within the Community
and withinaMember State of specimens protected by the Regulation.

Specimen, for theregulation, isany animal or every plant,
living or dead, that islisted in one of the Annexes of the Regulation
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(A toD), aswell asall or part of the product and its derivatives,
whether or not incorporated in other goods, when the occurrence
of such animal sand plants can beidentified in asupporting document,
packaging or |abel.

Only products, animalsor plantsthat are expressly specified
in the Regulation arereleased for trade. When dealing with hybrid
specimens, the most stringent standard should be applied, ie, the
attachment in which the animal or plant receivesthe most stringent
protection should be sought.

Theintroduction of aspecimen into the EEC is subject to an
import permit issued by the competent body of the Member State
towhichitisintended.

The importer must provide proof that the specimen was
purchased in compliance with thelegislationin forcein hiscountry.

If the speciesis protected by Cites, an export license must
also beissued by the competent authority of the exporting country.

The certificate from the scientific authority must specify that
the specimen is properly housed to allow proper handling and
treatment and to prevent disease or injury.

Export and import requirements are stricter or |less stringent,
as per the annex to which they arelisted.

Exports and re-exports are also regulated, requiring a
scientific report certifying thelegality of the purchase and ensuring
that the packaging is made in away that avoids the risk of injury
and abuse.

Re-exportation is the export of a specimen previously
introduced into the EEC out of it.

WhereaMember State rejects an application or acertificate
from the EEC, it shall notify the competent Commission and justify
therefusal. It shall also notify all incoming or outgoing specimens.

Notification by theimporter, hisagent or hisrepresentative
at thetimeof introduction into the Community of aspecimenincluded
in Annexes C and D shall be made on aform prescribed by the
Commission and shall be binding.
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An authorization to export specimens depends on a
certificate from the competent scientific authority certifying that
their capture or collection does not adversely affect the specimens
or theterritory occupied by them.

The importer must also show proof that the specimens
were acquired in accordance with theregulationsin forcein their
own territory. In addition, you must first prove that you can ensure
good transport conditions so as not to cause damage or abuse
toanimals.

An export certificate may be released only on condition
that specimens:

Control becomes stricter or less stringent as per the annex
listing the specimen in question.

6.2.1 Specimens born and bred in captivity or
artificially propagated

Captive-born specimens, if listed in Annex A, follow the
rules applicable to Annex B.

Exportsfor non-commercial purposes, such as donations
and scientific exchangesto institutions registered with their own
governing body, are subject to exclusiverules.

6.2.3 Circulation of live specimens

All movement of live specimenswithin the Community shall
be subject to authorization by the competent body of the Member
State in which the specimen islocated or to import authorization
where appropriate. Thisauthorization iswaived when the animal
must undergo urgent veterinary treatment.

Without prejudice to the most restrictive measures which
Member States may adopt or maintain, authorizations and
certificatesissued by the competent authorities of the Member
States shall be valid throughout the Community.
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Each Member State shall establish an officewithinitscustoms
and designate amanagement body. The management body istherefore
adesignated administrative authority in aMember State for matters
relating to the protection of faunaand flora.

Each State shall also designate one or more qualified scientific
authoritiesto deliver opinions, which shall not belong to theretro
administrative body.

Scientific authority istherefore the authority designated ina
Member Stateto issue opinionson theimportation, exportation, sale
and movement of specimensinthe EEC.

Themanaging body's authoritiesare respons blefor monitoring
compliancewith EEC rulesand for notifying seriousinfringements,
confiscations and seizures.

In the Commission thereis an Implementation Group of the
Regulation, made up of representatives of the authorities of each
Member State, which isresponsiblefor ensuring that the regul atory
provisionsare applied. Thegroup examinesall technical issuesrelated
to this subject and transmitsthe decisionstaken to the Committee on
Tradein Floraand Fauna.

Member Statesand the Commission shall communicateto each
other and shall provide each other with the necessary information.

6.2.4 The sanctions

Failure to comply with the provisions of the Regulation,
misrepresentation, use of false authorization, transport of ill-
conditioned animals, use of authorizationsfor purposes other than
those set out in each Annex, trade in violation of the Regulation,
transport of specimenswithout proper authorization and the use of a
certificate for aspecimen other than that specified areinfringements
that should be punished by Member States.

In the Commission, a Scientific Examination Group was set
up, composed of representatives of the scientific authorities of each
Member State and chaired by arepresentative of thelatter. Itisan
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organ consultation to examineall scientific questions. Group decisions
arereferred to acommittee.

The Committee is assisted by this Committee, made up of
representatives of the member states and chaired by arepresentative
of thecommittee.

The Chairman of the Committee submitsto the members of
the Committee the projects to be studied and the measures to be
taken. The chairman of the Committee hasno voting rights.

The Committeeisresponsible for any modification of the
Attachments, provided that Citesisnot violated.

6.2.5 The European Union and the conventions signed
at theEuropean Council and animal welfare

On February 28, 1986, the Single European Act, which
brought together twelve countries, was signed and j oined the European
Community with aview to degpening common policiesand building a
common future by law and the market. safeguard peace and social
progressin Europe. The European Union operatesin economic and
trade activities.

The Treaty of Romeidentified animalsasgoodsor agricultura
products. It does not empower the creation of animal protection
legislation. The baby seal protection and leg hold directivesfirst
appeared as an exception.

Thesituation improved in 1992, when the Treaty on European
Unionwas signed at Maastricht, which was annexed to the Treaty of
Rome, althoughitisnot part of it. He recommendsthat the European
Institutions take animal welfare into account when drafting their
legislation in the areas of research, transport, agriculture and
international markets.

The Amsterdam Treaty, signed on June 16, 1997, included
an animal welfare protocol to theAmsterdam Treaty:

“Wishing to ensure due protection and respect for
the welfare of animals, as sentient living beings,
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It isagreed that the following measureswill be annexed to the
treaty established by the European Community:
Informulating and implementing the Community'sagricultural
policy, transport and internal market, Member States shall pay
full attention to thewelfare of animals, subject to thelawsand
administrative rules of the Member States, their customs,
religiousrites, cultural traditionsand regional heritage.”

Key areas affected by EU-level animal welfare protection
legidationinclude: transport, daughter for consumption, battery hens,
calves(veal) and pigs, animal testing or vivisection.

The policies adopted by the Union are coordinated by the
Council of Europe, which setsout the general guidelinesto befollowed
by the member countries.

The Council of Europewasfounded in 1949. It is considered
the bulwark of human rightsin Europe. Itsmain objectivesare: to
work for the union of Europe; strivefor the adoption of parliamentary
democracy and human rights; and strive for the implementation of
conditions capable of promoting human val ues.

The Council of Europe hasengaged in the protection of animals
onthegroundsthat the dignity of humanity isnot dissociated fromthe
environment and animals. Man hasmoral responsibility to other less
fortunate creatures, which must be taken into account in treaties.

These conventions, to take effect, need to beratified. Ideally,
they should betransposed into existing national legidationto reinforce
itsimplementation. Theobligationsarising from the European Council
aremoremoral than legal. European Union Regulations, on the other
hand, create general obligations and have the force of law before
their members.

6.3ECO-LABEL, THE GREEN SEAL,EEC GOESOUT
The European Economic Community, based on its program
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Considering the importance of developing a clean product
policy, the Eco-Label scheme was set up in 1992 to assess the
impact on the environment of a product throughout itslifecycle.
It started operating in 1993, when the first product group was
established. It is proposed to certify the good quality of the
design, the production, the marketing and the use of the
products that have reduced their environmental impact during
their life cycles.

Whereas Ecolabel had been in use for ailmost 20 years,
in November 2009 an update of Regulation (EEC) No 880/92
was carried out by Regulation (EC) No 66/2010 to correct its
deficiencies and to extend the scope of the said standard.

6.4BATTERY CAGE SCHEME AND EGG MARKET, EEC
GOESOUT IN VANGUARDA

Intensive poultry farming is arecent revolution. Heis
lessthan 50 years old, and began shortly before World War 1
inthe US, when breeders strove to raise birds and produce
eggs for the government and the army. By giving vitamin A and
D to the birds, they found that large numbers could be raised
within large facilities. With the addition of vitamins, they
determined that animals would no longer need sun or exercise
for eggsto develop.

With these theories, they began to build large facilities
for large-scale production. With the discovery of antibiotics,
they thought that these birds could live without succumbing to
the diseases that such an unhealthy life imposed on them. Thus
massive doses of antibiotics were added daily to their water
and food.

6.4.1 Stress and illness
Free-range chickens can live for 15 to 20
years, but those housed in industrial farming

only live for about a year and a half. Your ability
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to produce eggsis diminished by the stress and monotony that
causestheir confinement. When it isno longer useful to keep them,
they areremoved from their cages and forcibly thrown into other
cratesand taken in atruck for along and painful journey to poultry
wherethey will be slaughtered. If they are lucky, aspecial cleaver
will numb them before they areintroduced into acauldron of boiling
water and finally converted into processed food for animals and
people.

Confined birds suffer aggression from other birds. There
are fights between them, and the | east aggressive cannot show
submission, as nature dictates to them. Some live so frightened
that they cannot even move to eat or drink; they shrink and die.
Othersremain in continuous neurotic motion and panic. Thereare
cagesin which birds cannot even stretch their wings and heads
but have to crouch in an unnatural posture.

Thebeak of laying birdsis cut twice: first, when they have
aweek; later on the 12th or 20th week. To lower the cost, the
breeder recommends grouping 15 birds per minute. A very hot
cutter causes sores on their beaks, avery cold cutter causes ulcers
in the root of the beak. In addition, cut or burnt tongues are very
common. Some breeders also cut their toes so that they cannot
usetheir claws.

The environment of poultry inindustrial farming isaden of
contamination and microbes. Birds suffer from the strong ammonia
gases emanating from the tons of fecesthat attract rats and insects.
They develop problemsin their paws and legs due to the fact that
they are standing on wire floorsthat deform their natural anatomy.*

How to raise chickensin the Battery cage schemeinvolves
many mistreatment of birds. The chickens are kept in small cages
for more than two years, where they cannot move their wings,
without any deformed foot rest, stress causes them to move assault

1 DIAS, Edna Cardozo. SOS animal. Belo Horizonte: Liga de Prevencdo da
Crueldade contrao Animal, 1996, p 21/22.
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each other, have their beak cut with ahot knife to prevent mutual
injury. Subsequently, specific regulationswere approved for thetheme.
To curb these abuses, the EEC has taken anumber of measuresto
protect chickens raised for egg production. Laying sizes were
established for laying hens cages, obligatory drinking water channel
and food container; afloor that allowsthetoenailsto fully support;
ventilation, daily inspection and veterinary care.

Increasingly consumersrefuseto buy polluting products and
productsthat subject animalsto cruelty. This pressure from society
obliges producersto respect environmental rules, otherwisethey will
havetheir products outside the domestic and foreign markets.

Regional bodies such asthe EEC, MERCOSUR and NAFTA
set increasingly stringent environmental rules, gradually banning
productsthat degrade nature from the market.

6.5. SKIN INDUSTRY

All animalsthat have aterrible end to the making of coatsare
in the sights of the European Commission for the Protection of
Sealsand Other Animals, which limitstheir capture: astrakhans, for
example, are shot to the head when they are newly born. born, andin
thesight of the mother; for thekilling of the coyotes, the hunterschase
after them by jeep; wolvesreceive bullet showersfrom the plane;
foxes are decimated on the pretext of anger, etc.

Thenocturnal animals, thefelines, are drawn towards atrap,
thanksto abait, usually goat. They are caught by asteel wire so that
they areimmobilized. Trapped by the neck dieimmediately. If they
hang from apaw, they suffer terribly until the hunter arrivesand strikes
afatal blow.

And there are countless other animalsthat are trapped, like
beavers, ermine and mink.

Itisfor these reasonsthat the green seal hasbecome mandatory
inall countriesthat import, export and sell animal skins.
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6.6 SKINAND LEG-HOLD TRAPSINDUSTRY

On 4/11/1991, the European Parliament adopted Regulation
3254, which prohibited the use of the pointed-toothed steel trap to
catch the animals, holding them by their paws, to be effective from
January 1995.

Regulation EEC 3,254 / 91 prohibited the use of tooth traps
and theintroduction of fursand manufactured articlesfromwild animals
originating from countries using non-humanitarian traps as amethod
of capture.

From 1 January 1995, only animal skinsfrom countriesbanning
such traps and using standardized traps recognized as humanitarian
could enter the EEC.

The Regulation provided for the suspension of the ban only if
exporting countrieswere conducting humanitarian capture studieson
their territories.

On 19 July 1994, the European Parliament, by Regulation
1,771/ 94, postponed until 1 January 1996 the entry into force of the
ban on theintroduction of hidesand manufactured articlesof specimens
listedin Annex Il to Regulation 3.254 /91 .

On 10 January 1997, Regulation EC 35/97 established that
skinsand manufactured articles of specimenscould only transitin or
leavethe EEC if caught inaMember State, required to comply with
current legislation, and born in captivity or from countries which
comply with therules of Regulation 3254/91.

Thefirst step hunterstook after these new regulationswasto
look for the Geneva-based International Organization for
Sandardization (I1SO) for a new model of leg-hold traps with
rubberized teeth, which they called humanitarian. . (ISOisaworldwide
federation, composed of standardization bodiesfrom various countries,
in charge of devel oping technical standards. It isanon-governmental
organization established in 1947.)
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Technical Committee 191 was formed to reach consensus
on humane trap standards, ie humanitarian trap standards.

If hunters' traps were approved, the EEC would reverse
the ban on the importation of skins of dead animals. Theinterest
in forming a Committee to set non-cruel traps began at the 1983
CITE Conferencein Gambie.

The worldwide spread that traps that hold animal s by
their paws can fracture thislimb or itsribs, or slowly starveit,
gangrene and cold has caused a negative reaction in the fur
market.

The Canadian government has begun testing pointy
toothless traps with less powerful springs, but these
modifications have not solved the animal's suffering problem.
Researchers found that a beaver caught in a submerged trap
fought 18 minutes before drowning.

To escape suffering, an animal is able to gnaw itself to
the point of separating itsleg from its paw, to break free of its
traps. Another factor that justifies banning these pitfallsisthat
they are not selective; capture any animal that steps on it.
Several domestic animals have been mutilated by them.

Under US law, trapped animals are the property of the
trap owner. Within this conception, the one who saves atrapped
animal commits theft.

When a trapped animal attacks the trap, in a defense
instinct, it breaksitsteeth and tearsits gums. 2

At its 1994 meeting, 1SO refused to give in to the
pressure from the fur industry and denied the humanitarian
trap the hunters proposed. In the meantime, the hunters
succeeded in extending the deadline (January 1995) for the entry
into force of therules of Regulation 3.254/ 91. Sincethen, countless

2 CROSS, Hilary. The blacklash. Animals International, p. 12-13, autumn 1993.
Londres. Revista publicada pelaWorld Society for the Protection of Animals.
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M eetings are being held around thetopic, and the European Parliament
has met several timesto establish new agreementsand new rules.

Themain fur producing countries are: Russia, Canada and
the United States.

On January 26, 1998, the European Parliament approved the
agreement between the European Community, Canadaand Russia
on humanitarian traps.

In the agreement with Canada, humane trapping methods
were conceptualized as being certified by the competent authority in
accordance with thetrap model described inAnnex 1.

The purpose of the agreement with Canadawasto establish
standardized models of humanitarian trapping methods; implement
information exchange and cooperation between the parties; and
facilitate trade between the parties. In addition to therulesagreed in
thisdocument, the parties are subject to World Trade Organization
rules.

Inthe act of importing fur, the country could require acertificate
stating whether the fur isfrom ahumane-caught animal or from a
farm on theterritory of the Agreement.

Themain objective of trap standardization would beto ensure
thewelfare of the captured animals.

At that time, the Government of Canadaundertook to prohibit
the use of leg-hold trapsfor thefollowing species. martesamericana,
mustela erminea, beaver canadensis, onddatra zibe tricus, martes
pennanti, taxideataxus and lutra canadensis. In October 1999, it
undertook to ban the use of traps for species: canislatrans, felis
rufus, procyon lotor, canis lupus and Lynx canadensis.

In December 2007 a decision of the European Parliament
(regulation 1523/2007) prohibits the placing on the market and
Community import and export of cat and dog fur and products
containing them.?

3 https://eur-lex.europa.eu/legal -content/PT/TX T/?2uri=CEL EX%3A 32007R1523
acesso 20 dejulho 2018
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Even though fur coats are fading, there are still many
stores selling the product.

6.7 CRUELTY FREE PRODUCTS

With consumer awareness of animal cruelty in making
cosmetics, people have turned down animal-tested products.

Manufacturers abandoning animal testing began to
display the cruelty free product warning on their productsto
indicate that they had not been tested on animals.

6.7.1 Cosmetics

To satisfy his narcissism, man hasinflicted suffering
on thousands of creaturesin the production of superfluous
articles for their transient pleasures. Behind the history of
thousands of beauty products is suffering and cruelty.
According to the New York-based American Fund for
Alternatives to Animal Research, it is estimated that over
one million animals die each year in testing of cosmetics and
beauty products. Manufacturers hide obscene methods from
the public.

The main methods used are: skin irritation, eye
irritation and ingestion of the product.

e Skinirritation test or drape patch test — Reports to the
American Fund for Alternativesto Animal Research that guinea
pigsareused for testing astringent and aftershavelotions. The method
of preparing the skin for thetest isvery painful. First, your furis
shaved. Then atapeis pressed in place and pulled brutally. The
operation is repeated until the skin becomes supersensitive. Then
the chemical irritant is put on, which is covered with bandages and
left for aday or two when examining the condition of the skin
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skin. (Needless to say, burns are the frequent result). This
procedure was developed inthe USA by dr. J.H. (Draize and Food
& DrugsAdministration), today routine and known as Draize patch
test.

e Eye irritation test or draize eye irritancy test —
Concentrated shampoo substances dripping into the eyes of albino
rabbitsresult in corneal inflammation, swelling, blindness and
destruction. Often the substance is dripped for several days, and
thelesion is assessed by the extent of the injured area. To prevent
animalsfrom moving, they areimmobilized in restraint devices so
that their head is out of the apparatus, stuck in a hole, and cannot
move. The eyes are kept open with paperclip or tape. Theanimals
do not receive treatment afterwards. Rabbits are used because
their eyes do not tear and so the product does not drip.

e Forced Ingestion — Forced ingestion iscommonplace in
lipstick, face powder and make-up tests. Animals are forced to
ingest large amounts of material and their organs often burn or
rupture. The goal isto check if the product kills 50% of the animals.
Thetestiscalled LD 50 (50% lethal dose). The animal convulses
and is shocked when material isintroduced through tubesinto its
stomach. He suffersto death, as any intervention would impair the
testresult. Itisafailed test that variesfrom individual toindividual.

e Miceused for antiperspirant testing —Therat is placed
on itsback and its paws are wrapped in tight, tube-like shoesto
prevent evaporation of wet discharge. The antiperspirant is placed
on onefoot for comparison with the foot that did not receive the
product.*

The pressure was so popul ar that England abolished animal
testing for the manufacture of cosmetics and other products. A
law published in November 1998 banned the use of animalsfor
cosmetic testing in England.

‘DIAS, Edna Cardozo. SOSanimal. Op. cit., p. 39.
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In Brazil, several states have banned animal testing for
cosmetics. In Sdo Paulo and Minas Gerais, animal testing for the
manufacture of cosmeticsis prohibited.

6.8 THE MEAT MARKET IN EUROPE

The Council of Europe Member States meeting in
Strasbourg on 10 May 1979 signed the European Convention
for the Protection of Animals for Saughter. In the international
order itsvalidity beganin 1982.

The Convention recommends that animals slaughtered in
signatory countries should not be subjected to suffering or stress
during slaughter or in previous procedures. They should be kept
in places where they are protected from the weather, be cared
for by people with the proper knowledge, receive water as soon
asthey reach the slaughterhouse and moderate amount of food if
they stay there for more than 12 hours, and be transported
carefully and with equipment. suitable. Slaughterhouses must
provide them with the necessary protection, with bridges, ramps
and downhill corridors constructed to prevent any injury or injury
from occurring. They must not beterrified or excited. When they
aretaken for slaughter they must beimmediately numb. Your health
conditions should be checked in the morning and in the afternoon.
They must be numb before slaughter. In the case of slaughtering
of cattle according to Jewish or Muslim religiousritual, they
should be given medication to prevent pain, suffering, agitation,
injury or injury.

The Convention isopen to accession by statesthat are not
members of the Council of Europe and the EEC. Within the
territory of the EEC, meat from animals slaughtered outside the
methods laid down in the Convention may not be marketed for
humanitarian or health reasons.

In Brazil, every slaughterhouse that exports meat to the EEC
has adopted modern so-called slaughter methods for many years.
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6.8.1 Farming and farm animals

The member countries of the Council of Europe have
signed the European Convention for the Protection of
Livestock for Agriculture (Kept for Farming Purposes), inforce
with the amendments of the Lisbon Treaty of 2009.

Sincethe Treaty of Lisbon, animals have been considered
by the European Union as sensitive beings, and when devising
policiesin different fields such astransport and agriculture, this
new status of sensitive animals needsto be taken into account.

The Convention appliesto intensive and extensive rearing
of animalsfor the production of food, wool, leather or fur, including
genetically modified animals.

Intensive breeding is one that uses automatic processes, in
artificial conditionsand in small spaces, where the animal cannot
movefreely. Theanimal isartificially inseminated. Stimulants and
hormones are applied toit. Heis chained, imprisoned, separated
from his offspring and castrated before being transported to death.
M ore and more non-governmental organizationswere forming
which, by spreading leaflets and marching on the streets, showed
the public the cruel truth that lies behind the intensive breeding of
animals.

On the other hand, groups of doctors have teamed up with
lay peopleto spread the harm of meat from artificially bred animals
and to say that meat kills: it causes heart disease and cancer, and
that too much dairy causes osteoporosis.

For thisreason, the Convention providesthat animalsraised
for agriculture must be provided with food, water and care, so
that the needs of their species and their degree of evolution,
adaptability and domestication are considered. It demandsthat all
its biological and etiological needs be met, according to the
scientific knowledge of thetime.

Inthe 1992 additive it was agreed that no animal may be
subjected to intensiverearing if it affectsits health or welfare
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animals aughtered on farms shall not be subjected to suffering at or
prior to slaughter.

All of these demands have been the result of heavy pressure
from consumerswho refuseto buy productsthat are harmful to their
health or come from cruelty.

Mad cow disease in Europe was the motivation for
promul gating numerous regul ations on the marketing and importation
of meat on that continent. This disease was caused by the wrong
feeding of animals. Intensive rearing cattle arefed with ration made
from slaughtered sheep and goats with a disease (scrapie), which
causes brain deformities. Cows and calves, which are herbivorousin
nature rather than grazing, are imprisoned in stables and fed meat
fromsick animals. According to an exhaustively published version of
the press, thisis how the mad cow disease was born: spongiform
bovine encephal ography.

6.8.2 Pork trade and methods usually adopted for
intensivefarmingin countrieswheretherearenoanimal and
consumer protection legislation

For millennia, man had aclose association with animals. He
tamed them and lived with them. Thishuman / animal relationship has
changed radically in recent decades with the development of
technology. Thelives of consuming animalshave changed completely.
They nolonger enjoy pasture and freedom of movement, they cannot
run, clean themselves, feel the earthintheir paws, nor carefor their
young. Lifeisdenied them and the air they breathe is addicted and
annoying. They arekept insmall, arid cageswherethey areartificialy
conceived, grown, toothless, fattened and sent to their destination:
the slaughterhouse. Thistotal confinement system isaconcentration
camp whereit ispossibleto breed, for example, many pigsinlittle
space. Everything isautomatic, saving manpower, enabling one man
towatch theanimals.
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To savelabor and time, sowsare artificially inseminated and
driven into anarrow cage wherethey arefastened with short chains
and kept in the dark to calm down. Thefood is served every two or
three days, and they aregiven half their ration to increasetheir profits.
After 16 weeks, just before the pups are born, they are taken to
another cage, where there are more restrictions. There they are
required to stay in one position so that their teats are exposed to the
piglets. At three weeks, the piglets are separated, toothless and sent
to another facility when they are and put in collective cages. They cut
their tails, canine teeth and castrate them, and then lead them to
individual cages. Two or threeweeks after delivery, themother returns
to theinsemination area, where shereceives massive doses of hormone
to enter heat again.

e Stress—Animalshaveno relief from boredom and lack of
movement. When thereisafight between them, theless aggressive
cannot escape nor show thelr aggressorsthe signsof submission. Many
are so afraid that they dare not move, others even bitetheiron bars
of the cages. Their flesh is pale and gelatinous, contains plenty of
water and adrenaline, and is not likely to bleed well after slaughter
and decomposes rapidly. The animals' paws, confined to concrete
floors, develop painful injuries, causing pressure on the muscles of
thelegs, kneesand shoulders, which causes arthritis. In addition, the
enclosed environment can be a focus of contamination by
microorganisms. Animalsin full confinement havelittleresistanceto
bacteria, which leadsto the administration of antibioticsin food and
water. To eat more, they givethem arsenic and fatten them hormones.

The pig is not a dirty and listless animal. In freedom, is
absol utely active during the day, keepsyour bed clean and has great
maternal instinct. It isharmless, adaptable and interested in everything
around it. You can even learn your name. It istherefore much more
that flesh is capable of conscious sensations and aspiresto alife
according to thelawsof itskind.
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6.9 TRADING OF MEAT IN CENTRAL AMERICA AND
SOUTH AMERICA

In Central and South America, the meat industry has been
destroying rainforests. Agroindustry hasforced millions of birds,
monkeys and other speciesto leave their habitat with the clearing
of forests. Many of the species are being wiped out with the
destruction of the ecosystem.

Slaughterhouses are major polluters of rivers and lakes,
spilling poisonous waste and animal debris onto them. Raising
livestock and other animals requires moretime, land, energy and
water than is needed to produce equivalent food in vegetables. A
pure vegetarian diet would make it possible to feed a larger
population than today. However, with apurely carnivorousdiet it
would be impossible to feed the entire population of the earth. In
1984, 40% of theworld'sgrain was used to feed intensively farmed
animalsin devel oped countries. If the same grains had been destined
for human consumption, they would have been sufficient to feed
the entire Earth, without forgetting that Brazil has been exporting
large quantities of grain whileitspeopleare starving. Social injustice
and environmental destruction go hand in hand.

Cattle breeding in Brazil has been responsible for hunger,
unemployment and desertification. The soil iscalcined by fire
during the dry season. Sincethe pastureisnot considered acrop,
its soil is not fertilized or maintained. Burned pastures are
susceptibleto soil erosion, losing productivity and quality, impairing
livestock feed and health. The use of fire and the lack of livestock
management lead to unemployment, rural exodus and the
destruction of forests, fauna and water and soil resources.

Modern livestock confinesthe animal in small spaces and
stimul ates its growth with massive doses of hormones. Apart from
the cruelty to which animals are subjected, this system contaminates
the product with residues of antibiotics and carcinogens.
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Inorder to rai se cattlewithout harming the environment, natural
pastures such asthe pampas gauchos and the cerrados of the Midwest
of the country should be used.

— Clandestine d aughtering and health: Clandestine s aughtering
takes place at all timesin the open, anywhere - pasture, corral, road
— by the butchersthemselves. To cover the floor, use bananaleaves
or cloths. The ox carries an ax to the head, becomes dizzy, shiftshis
legsand falls. A macheteistucked into his neck, and the magarefe
jumpsover hislointo make the blood come out faster. Onthesideis
atank, wherethe faecesrun, the slurry, agreen broth of excrement.
The slurry flows under the slaughtered ox, and the mosquitoes,
prowling everywhere, land in the pools of blood. Theanimal isgutted
and quartered on the floor without any hygiene. Sick animals are
slaughtered and quartered others already killed.

Thecarcassistransported in butchers own cars, being exposed
totheweather. In clandestine daughter thereisno antimortem sanitary
inspection of theanimal, nor in thetransport of the carcassand inthe
commercialization. Neither ispost mortemexamination of theanimals,
exposing the consumer to therisk of zoonoses such ascysticercosis,
tuberculosis, etc ... Thus, the butcher does not pay ICM, and the
consumer buysadirty and contaminated meat.

— Abusesin the modern procedure:

e transport: poor conditions, lack of space; shortage of
competent employees; lack of cooperation in the provision of food
and water; poor measuresfor safedischarge; n market: infection caused
by contact with other sick animals, brutal treatment of employees,
lack of clean water and adequate food; colic from excessfood before
transport to the market, to obtain greater weight;

e Slaughterhouses: lack of space; lack of efficient employees;
inadequate separation; poor food and water; disturbances caused
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for noise or negligent treatment; inadequate protection agai nst
weather extremes; and

e anti-death examination: poor inspection dueto lack of
experts; lack of timefor a detailed exam.

— Archaic and cruel slaughter methods:

e bleeding: internal bleeding by delaying bleeding;
imperfect bleeding because the animal was conscious; microbes-
infected sites, particularly in clandestine and bush-killing areas
(where animals arekilled and dropped on faecal droppings and
meat isinfested with flies);

e abusesin killing processes: fully conscious animalsfall
with ropes or chains before killing; they live live animalsfully
conscious by one leg, bleeding without numbness.

6.10 SLAUGHTER METHODS USED IN BRAZIL -
HISTORY

In Brazil, thefollowing killing methods were used prior to
MERCOSUR requirements:

— Great vessel sectioning without any numbness: Small
animals are suspended upside down by oneleg and have the vessels
of the neck or the base of the heart cut with the knife. The fully
conscious animal istense with dread at the brutal treatment and
the scent of itscompanions blood. If it fallsinto the pool of blood,
itishung again. They struggle with dislocations of the hip, joints,
etc .;

— numbness befor ebleeding: inthe case of largeanimals,
for employee safety, the sledgehammer, an ancient instrument, is
commonly used. Because the animal's brainissmall in size, the
precision-demanding blow is flawed, striking the horn, eye and
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Snout. In practice, it has been found that a sledgehammer needsto
striketwo to six blowsto bring down the ox. The Bulb Soup consists
of the sectioning of the elongated medulla at the neck of the animal
(atlantoocipital space) by means of a spear-like instrument. This
method reduces the breathing rate and impairs bleeding. The cruel
jugulation, Israelite method, isvery cruel. Theox iscut off, sticking
itsfingersinitseyesor nostrilsto twist itsneck. It ishung, conscious,
for bleeding. It hasto support hundreds of poundsinintense suffering
and pain caused by the throat cut and the position to which it is
subjected, until death comes.

e Hygienic considerations — For the experts of the World
Health Organization the physical and mental state of theanimal at the
time of slaughter influencesthe quality of the meat. They state that
stress should be abolished at the time of death because it causesa
decreasein muscle glycogen rate, whichisimportant intheformation
of lactic acid, which, inturn, isnecessary to obtain the optimal pH of
meat (5,6 to 6; 2), and thus slow down the growth of bacteria
responsiblefor putrefaction. Prolonged agony will accumulatetoxins,
which deposit in the end product, causing certain cancers in the
consumer. We can not fail to mention the contamination of blood and
bleeding caused by bleeding, caused by the rejection of stomach
materialsand droppings.

e Economic Considerations—Humane slaughter decreases
product |oss and work-rel ated accidents and accel erates the pace of
production of slaughter establishments. Studiesin the US have found
that bleeding from conscious animal s causes an economic loss of $
1.50 per head asaresult of condemning part of theinjured meat to
thedetriment of thousands of dollarsannually. Accidentsat work occur
twice, at arate of 26.7 men / hour instead of 13.4. With modern
techniques, there are al so more animal's slaughtered per hour.

e Conclusion —Animals should be rested, relaxed and
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relaxed not only at the time of slaughter, but in the hours before his
death. They should be handled correctly by properly selected and
trained peoplein order to spare them fear, suffering and excitement.

6.11 MERCOSURANDAMENDMENT TO DECREE 30.691
/52

Dueto the accession to the Asuncion Treaty, which created
the Southern Common Market, Brazil amended the Industrial
Inspection Regulation of Animal Products, approved by Decree
30,691/ 52, amended by Decree 1,255/ 62, and Decree 2,244 77.
, which gaveArticle 135 thefollowing wording:

“Art. 135. The slaughter of butchersisonly permitted
by humanitarian methods, using prior sensitization based on
scientific principles, followed by immediate bleeding. ”

Paragraph 1 The methods employed for each species
of butcher animal shall be approved by the competent official
body, the specifications and procedures of which shall be
governed by technical regulations.

Paragraph 2 “The sacrifice of cattle according to
religious precepts (bloody jugulation) isallowed, provided that
they areintended for consumption by the religious community
that requiresthem or for international trade with countriesthat
makethisrequirement.”

Withtheseinnovations, all municipalitiesare obliged to adopt
modern and humanitarian methods when organizing the food supply
of the popul ation and the promotion of agriculture.

In Braxzil, thismodernization occurred first in the state of S&o
Paulo and thenin the state of Ceara. In Minas Gerais, there weretwo
failed attemptsto introduce these measures. Today, modern methods
aregeneral normsat thefederal level.
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6.12 WHAT IS HUMANITARIAN SLAUGHTER
ACCORDING TO THE WORLD HEALTH
ORGANIZATION?

It isthe one that makes animal s unconscious, is performed
prior to bleeding and whose numbnessisinstantaneous and effective.
We can divide modern numbing methodsinto three types:

— Chemical (Gas—CO2);
— Electric (Electric Shock); and
— Mechanical percussion.

The chemical and electrical methods are best suited for small
animals such as pigs, sheep, goatsand calves.

Densitization by CO2, or carbon dioxide (whichisacolorless,
odorless, non-flammable gas), isa highly effective method, judging
from man-made experiments, loss of consciousnessisrapid and total
(Prof. BHC studiesMatheus—The Physiological Laboratory, Downing
Street, Cambridge 7/1/53).

Theelectrical method predictsthe passage of electric current
through the brain of theanimal.

Mechanical percussion isthe use of special weaponswith a
cartridge that propel acentral plunger that instantly penetratesthe
animal'sbrain. Theweapon isaways placed against the head at the
indicated point. The hog immediately goesinto acerebral comaand
isready to be bled

6.13 FUR FARMS

Onfur farmsanimasare usualy daughtered with electrocution
or poison administration. These farmsare multiplying asthe public,
with the Eco-L abel, or Green Seal, granted by the Eco Management
and Audit Scheme, refusesto buy dead animalswith leg-hold traps,
dubbed the Death'sfootprint. In them theanimalsaretrapped in small
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cages, wherethey spend their wholelife, until death. Trapped intight
spaces, the boredom and stress of captivity drive uscrazy. They often
hit their heads on the screens desperately, howling and moaning, with
no one coming to their aid.

Regulation, infact, attemptsto save anindustry that has been
bankrupted by ecologists’ campaign and propaganda. All over the
world the most beautiful specimens of human mannequins have been
posing entirely naked under the snow, carrying abanner that reads:
"It's better to be naked than to cover yourself with animal skin."

Theanimal industry continuesto sell itsharmful but profitable
products. Fortunately, the publicisbeginning to be aware, which has
motivated the signing of agreements, treaties and the enactment of
lawsto regulate thisdangerous and cruel trade.
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Chapter 7

ANIMALS AND MERCOSUR

7.1 Brazil X Argentina Integration and Economic
Cooperation Program

The globalization of the economy has led to the
emergence of economic blocs and the desire for policy
integration in the Americas.

Thefirst step towards the formalization of MERCOSUR
was the signing of the Iguagu Minutesin November 1985, aimed
at increasing trade relations between Brazil and Argentina.

In 1986, twelve bilateral protocols were signed as part
of the PICE. Former Presidents José Sarney and Alfonsin
signed in Buenos Aires the Minutes for Integration, which
envisaged the creation of acommon market by 1 January 2000.

The integration process only evolved with the signing of
the Treaty of Buenos Aires on November 25, 1988, which
entered into force on August 23, 1989.

Thefollowing year, with the signing of the BuenosAires
Minute providing for the formation of the Common Market by
the end of 1994, the previously agreed deadlines were
shortened.

The Common Market Group was set up at the
time to harmonize the two countries' trade policy,
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fiscal, monetary, industrial, agricultural, land and maritimetransport.

Uruguay and Paraguay soon sought to integrate. Today, this
sub-regional bloc iscomposed of Argentina, Brazil, Paraguay and
Uruguay and Venezuela. Its associated countries are Chile, Bolivia,
Peru, Colombiaand Ecuador.

7.1.1. Difference between freetrade zone and common
mar ketl

Freetrade zoneisthe stage or type of integration inwhich, in
addition to free trade between group members, thereisthe application
of aCommon External Tariff - TEC

TEC, to tradewith third countries.

Common External Tariff — TEC isacommon tariff charged by
agroup of partner countriesthat require the sametax for the entry of
goodsfrom third countries.

In the Common Market, in additionto TEC and freetradein
goods. Thereisthefree commercialization of factors of production
(capital and labor).

7.2. MERCOSUR

MERCOSUR came into existence with the signature of the
Asuncion Treaty on the constitution of acommon market between
Argentina, Brazil, Paraguay and Uruguay, on March 20, 1991. The
Treaty formally entered into force on November 29, 1991. Thetext
Thistreaty comprisesthe Preambleand six chapters, entitled Purposes,
Principles and Instruments, Organic Structure, Term, Adherence,
Denunciation, and General Principles.

To adapt MERCOSUR'sinstitutional structureto change, on
December 17, 1994, States Parties signed an Additional Protocol
called the Other Black Protocol - POP.

ThisProtocol established theinternationd juridical personaity
of MERCOSUR (articles 34 and 35), the obligation of legal norms

T www.mercosul.gov.br, acessado em 20/07/2018
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elaborated, and regul ated the manner of incorporation of these norms
intheinterna legal system. MERCOSUR istherefore an autonomous
legal body, distinct from itsmember countries.

7.2.1. MERCOSUR POP structure

MERCOSUR Trade Commission - CCM: is the body
responsible for assisting the Common Market Group in the
implementation of thecommon commercia policy instruments;

¢ MERCOSUR Joint Parliamentary Committee: is the
representative body of the Parliaments of common commercia policy;

¢ MERCOSUR Economic and Social Advisory Forum: isthe
representative body of the economic and social sectors. Hasexecutive
function and takes recommendationsto the GMC.

¢ MERCOSUR Administrative Secretariat - SAM: is the
operational support body responsiblefor providing servicesto other
MERCOSUR bodies. It hasits permanent headquartersin the city of
Montevideo.

The structure established by the POP established an
intergovernmental organization.

Decisionsin MERCOSUR are taken by consensus and with
the presence of all States Parties. Decisionsare mandatory in nature,
although they have no direct application, they need to beinternalized.

Ownership of MERCOSUR'slegal personality isexercised
by the Common Market Council (SOP, Art. 8, 111).

The Common Market Group may negotiate, by express
delegation from the Common Market Council, agreements on behal f
of MERCOSUR with third countries, groups of countries and
international bodies (MAGPATrt. 14, VII).

7.2.2. Theenvironment in MERCOSUR.

In the preamble to the Treaty of Asuncion we note that the
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Expansion of marketsthrough integration must observethe protection
of the environment:

“ Considering that the expansion of the current dimensions
of its national markets through integration was a fundamental
condition for altering its economic development processes with
social justice;

Under standing that this objective must be achieved through
the most effective improvement of available resources, the
preservation of the environment, the improvement of physical
interconnections, the coordination of macroeconomic policies of
the different sectors of the economy based on the principles of
graduality, flexibility and balance. "

Article 2 of the Asuncion Protocol, which added a sectoral
agreement, states that “ the preservation and improvement of the
environment, research and development of technology for
products and processes, increased external competitiveness, as
well as human resources training and education promotion. ”

In addition, thefour countries, together with Chile, signed the
Cinnamon Declaration, which makesthe following referenceto the
environment:

"Business transactions must include the environmental
costs caused at the production stages without transferring them
to future generations.”

On the occasion of the signing of the Other Black Protocol,
the REMA - Specialized Environmental Meeting was created within
MERCOSUR to take recommendations to the Common Market
Group which, once approved, would become resol utions.

Atthethird REMA meeting, in Brasilia, the®Basic Guidelines

2 Declaragdo de Canelas
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on Environmental Policy”, adocument that, after approval by the
Common Market Group, became resolution 10/94.

The MERCOSUR Framework Agreement on Environment,
approved on 22/1/2001, also highlighted the importance of
environmental issuesin its agenda, aswell asthe need for alegal
framework to regulate environmental protection and conservation
actions. MERCOSUR natural resources.

The MERCOSUR Framework Agreement on the Environment
has been signed by the Republics of Argenting, the Federative Republic
of Brazil, the Republic of Paraguay and the Eastern Republic of
Uruguay.

ThisAgreement stressed in its preambl e the need to cooperate
for the protection of the environment and the sustainable use of natural
resources with a view to achieving improved quality of life and
sustainable economic, social and environmental development.

Onthe other hand, it acknowledged the need for cooperation
among States Partiesto support and promote the implementation of
their international environmental commitments, in accordance with
current national lawsand policies.

7.3. Principles

The States Parties, in outlining the principles of environmental
policy for MERCOSUR, reaffirmed their commitment to the principles
already set forth in the 1992 Declaration of Rio de Janeiro on
Environment and Development.

e promoting environmental protection and making more
effective use of available resourcesthrough policy coordination based

3Acordo Quadro sobre Meio Ambiente no MERCOSUL . 2001.
http://www.ecolnews.com.br/PDF/Acordo_Quadro_sobre Meio_Ambiente
do_Mercosul .PDF, acessado em 20/07/2018
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on the principlesof graduality, flexibility and balance;

e Incorporation of the environmental component into sectoral
policiesand inclusion of environmenta considerationsin MERCOSUR
decision-making to strengthen integration;

e promoting sustainable development through reciprocal
support between the environmental and economic sectors, avoiding
the adoption of measuresthat arbitrarily or unjustifiably restrict or
distort the free movement of goodsand serviceswithin MERCOSUR,

e priority and comprehensive treatment of the causes and
sourcesof environmental problems;

e promoting the effective participation of civil society in
addressing environmental issues; and

o fostering theinternalization of environmental coststhrough
the use of economic and regulatory management instruments.

7.3.2. goal

Theobjective of theAgreement isthe sustainable devel opment
and protection of the environment through the articul ation between
the economic, social and environmental dimensions, in ways that
contributeto abetter quality of environment and life of the populations.

States cooperation in complying with international treatiesmay
include the adoption of common policiesfor the protection of the
environment, the conservation of natural resources, the promotion of
sustai nable devel opment, the presentation of joint communicationson
topicsof commoninterest and the exchange of information. information
on national positionsininternational environmental fora.

To further analyze the environmental problems of the
subregion, with the participation of the competent national bodies
and civil society organizations, the States Parties have committed to
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implementar, entre outras, as seguintes agdes. 4

n incrementar o intercambio de informacdo sobre leis,
regulamentos, procedimentos, politicase préticasambientais, assm como
seus aspectos sociais, culturais, econdmicos e de salide, em particular
aqueles que possam afetar o comércio ou as condi¢des de
competitividade no ambito do MERCOSUL ;

e incentivar politicas e instrumentos nacionais em matéria
ambiental, buscando otimizar agestdo do meio ambiente;

¢ buscar aharmonizacdo daslegid agbesambientais, levandoem
consideracdo asdiferentesrealidadesambientais, sociaise econdmicas
dospaisesdo MERCOSUL;

o identificar fontesdefinanciamento parao desenvolvimento das
capacidades dos Estados Partes, visando a contribuir com a
implementacdo do presenteAcordo;

e contribuir para a promocao de condi¢des de trabalho
ambiental mente saudaveis e seguras para, no marco de um
desenvolvimento sustentavel, possibilitar amelhoriadaqudidadedevida,
0 bem-estar social eageracao deemprego;

o contribuir paraque osdemaisforoseingténciasdo MERCOSUL
considerem adequada e oportunamente 0s aspectos ambientais
pertinentes,

e promover aadogao de politicas, processos produtivose servigos
nédo degradantesdo meio ambiente;

e incentivar a pesquisa cientifica e o desenvolvimento de
tecnologias

nlimpas,

e promover o uso de instrumentos econdmicos de apoio a
execucao das pol iti cas para 0 desenvol vimento sustentavel eaprotecdo
domeoambiente;

o estimular aharmonizago dasdiretrizes|egaiseingitucionaisto

4Acordo Quadro sobre Meio Ambiente no MERCOSUL . 2001.
http://www.ecolnews.com.br/PDF Acordo_Quadro _sobre Meio Ambiente do
Mercosul.PDF, acessado em 20/07/2018
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prevent, control and mitigate environmental impactson States Parties,
with particular regard to border areas;

o providetimely information on environmental disastersand
emergenciesthat may affect other States Partiesand, where possible,
providetechnical and operational support;

e promoteformal and non-formal environmenta education and
foster knowledge, conduct and theintegration of values oriented to
thetransformations needed to achieve sustainable devel opment within
MERCOSUR;

e consider cultural aspects, whererelevant, in environmental
decision-making processes; and

o devel op sectoral agreements on specific topics as necessary
to achievethe objective of thisAgreement.

For theimplementation of these actions, work agendas must
be agreed, covering the thematic areasto be developed in linewith
the MERCOSUR environmental work agenda.

7.3.3. Thethematic areasestablished by the Agreement
are:

o Sustainable management of natural resources
o Wildfaunaandflora

o forests

e protected areas

e biological diversity

o biosafety

e Water resources

o fish and aquaculture resources

e S0il conservation

e Quality of lifeand environmental planning
e Sanitation and drinking water

>Anexo do Acordo Quadro sobre Meio Ambiente no MERCOSUL. 2001.
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e Urban and industrial waste

e hazardous waste

e hazardous substances and products

e Atmosphere/ air quality protection

e land use planning

e Urban transport

o renewable and / or alternative sources of energy

e Environmental policy instruments

e environmentd legidation

e ECONOMI C instruments

e environmental education, information and communication
e Environmental control instruments

e Environmental impact assessment

e ENvironmental accounting

e Environmental management of companies

e environmental technologies (research, processes and products).
e information systems

e ENvVironmental emergencies

o Valuation of environmental productsand services

o Environmentally sustainable productive activities
e ecotourism

e Sustainable agriculture

¢ business environmental management

o Sustainableforest management

e Sustainablefishing

7.3.4. Legal sources

MERCOSUR'slegal sourcesunder the Additional Protocol
to the Treaty of Asuncion on the Institutional Structure of the
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MERCOSUR (12/17/1994), Protocol of Other Black, are6:

e Treaty of Asuncion, its protocols and additional or
complementary instruments;

e Agreements concluded under the Treaty of Asuncion
and its protocols;

e The Common Market Council Decisions, the Common
Market Group Resolutions and the MERCOSUR Trade
Commission Guidelines, adopted since the entry into force of
the Asuncion Treaty.

Although the Asuncién and Ouro Preto Treaties
establish a series of legislative instruments, such as Decisions
and Resolutions, these norms do not have immediate
applicability in national order nor higher hierarchy inrelation
to national law.

These norms need to be incorporated into the national
order, ieinternalized. Decisions adopted by the Council shall
enter into force only after their incorporation into the four
member countries. Decisions made in treaties must be
approved by the National Congress and ratified by the
Executive.

From alegal point of view, MERCOSUR legislationis
not externally coercive to individuals, nor does it find
supranational legitimacy in the Brazilian Constitution. It isonly
coercive as publicinternational law, as an obligation assumed
by the Union.

MERCOSUR normative acts are published in the
MERCOSUR Official Bulletin, issued by the MERCOSUR
Administrative Secretariat with Spanish and Portuguese
versions.

5Protocolo de Ouro Preto. 1994. http://www.sice.oas.org/trade/mrcsrp/ourop/
ourop_p.asp, acessado em 20/07/2018
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7.4. Thecontroversy and its solutions

MERCOSUR's dispute settlement system isbased on the 1991
Brasilia Protocol and the 1994 Ouro Preto Protocol Annex, which
was regulated by Decision CMC 17/98. The Treaty of Asuncion
contained, initsannex |11, aprovisional and diplomatic system of
dispute settlement, which became definitive by the Brasilia Protocol
and the Ouro Preto Protocol .

To settle conflicts, adiplomatic dispute settlement system was
created. Negotiations are held in three phases:

¢ Direct negotiations between the partiesto the dispute (15
days);

e Intervention by the GMC (“mercosulization” of the
controversy) (30 days) and

e Ad HocArbitral Tribunal (60 to 90 days)

The procedure must begin at the Trade Commission, be
processed by a Technical Committee (composed of government
representatives), return to the CCM, go to the GMC and then
culminatein thearbitration phase (Chapter IV of the BrasiliaProtocol).

Complaints by individuals about legal or administrative
measures taken by States Parties that violate MERCOSUR rules
depend on the endorsement of the National Section.

Thearbitratorsare chosen fromlists previously deposited with
the MERCOSUR Administrative Secretariat in Montevideo.

The arbitration awards, according to art. 21 of the Brasilia
Protocol, are "non-appeal able, binding on the States Partiesto the
dispute upon notification thereof and shall haveresjudicatain their
regard.”

Thetimelimit for complianceis 15 daysunlessthe Court sets
another time limit. The arbitration award applies directly to
MERCOSUR States Parties, without any other internal act.
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MERCOSUR law is therefore intergovernmental rather
than supranational.

Neither the 1991 Treaty of Assumption nor the 1994
Ouro Preto Supplementary Protocol provide for supranational
bodies. The Brasilia Protocol was widely criticized for not
having created a MERCOSUR Tribunal. The Ouro Preto
Protocol included a semi-judicial Commission, in addition to
the Common Market Group.

Only after diplomatic negotiations are exhausted can
MERCOSUR call the three ad hoc arbitrators (ad hoc Arbitral
Tribunal).

We have already seen that the decision-making
governmental bodies in MERCOSUR are the Common Market
Council, by means of Decisions (art. 9), the Common Market
Group, by means of Resolutions (art. 15) and the Trade
Commission, by means of guidelines or protocols ( Article 20).
These bodies are made up of representatives of the governments
of the member countries.

MERCOSUR's political decision-making bodies,
responsible for enforcement and legislative decision-making
(Council, Group and Commission), and even conflict decision-
making (Group and Trade Commission), are dependent on
national policy.

As executive body there is the Economic-Social Advisory
Forum, the only institution that has a representative of society.

7.4.1 MERCOSUR External Agenda

MERCOSUR's external agenda includes:
e negotiating free trade agreements between

MERCOSUR and the other members of ALADI — Latin
American Integration Association;

e Implementation of the International Framework

Agreement for Economic and Trade Cooperation, signed
between MERCOSUR and the European Union;

e coordination of positions in the context of negotiations
for the formation of the Hemispheric Free Trade Area.
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7.4.2. Conflict between MERCOSUR and third countries

Any controversy arising between aM ERCOSUR country and
athird country will be settled within the World Trade Organi zation —
WTO. Inthe case of Chileand Bolivia, conflicts must be resolved
under freetrade agreementswith MERCOSUR.

7.4.3. Financial organizations

IDB - The Inter-American Development Bank, aregional
financial institution established in 1959 and headquartered in
Washington DC, aims to contribute to the economic and social
progress of Latin Americaand the Caribbean by channeling itsown
capital, funds obtained in thefinancial market and other funds under
itsadministration to finance devel opment in the reci pient countries.

IBRD-Inter-American Bank for Reconstruction and
Development (World Bank) was created in 1945. Itsobjectiveisthe
economic and social promotion of member countriesthrough project
financing. Only members of the International Monetary Fund - IMF
may be part of IBRD.

ThelMF wascreated in 1945 and aimsto ensure the stability
of theinternational financial system.7

7.5. MERCOSUR Committee for Standardization -
CMNS8

It is a non-profit, non-governmental civil association
recognized by the Common Market Group — (GMC) through
Resolution N. 2/92 of 11.1.1991.

By the agreement signed in 2000 with the Common Market
Group, it becamethe only body responsiblefor voluntary management

Awvww.mre.gov.br
Swww.amn.org.br
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intheMERCOSUR.

The Association is formed by the National Standards
Organizations of the member countries: Argentine Institute of
Standardization—IRAM, Brazilian Association of Technical Standards
—ABNT, Brazil, Nationa Institute of Technology and Standardization
—INTN of Paraguay, and Uruguayan I nstitute of Technical Standards
—UNIT.

Environmental certification has been one of the requirements
of theimporting market. There arethree main certification modalities:
agricultural, forestry and industrial.

Becausethelaws of the States Partiesare well differentiated,
theintended integration in environmental protection hasnot yet been
achieved.

Onthe other hand, this situation may lead to the massiverush
of companiesto lessrestrictive countriesin applying environmental
rules, leading to unfair competition and environmental destruction. This
may al so lead to environmentally-friendly dumping by third countries,
whichisto block theimportation of aproduct whenit isestablished
that it isbeing imported at priceslower than those charged on the
market due to non-environmentally sound measures.

Countries need to harmonize their environmental legislation
with the most restrictive paradigm. And that they respect the
international commitments made at the various United Nations- UN
Summits, which were motivated by environmental protection and
sustai nable devel opment.
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Chapter 8

THE ECOLOGICAL STATE

Democracy is a method of management, but it is not the
bottom. The background consists of the bill of rights. The morethe
human being evolves and increases his knowledge, new rights
statements emerge. The passage of rights to the constitutions of
countriesisone of democracy's greatest achievements.

The Bill of Rights began with the Magna Carta in 1215,
evolved with the Declaration of Human and Citizen Rights, enacted
by the French Assembly in 1789, and later with the Universal
Declaration of Human Rights, adopted by the United Nations
General Assembly, 1948, the Sockholm Declaration on the
Environment, 1972, the Hague Declaration on the Atmosphere,
1989, the Rio Declaration, 1992.

Thedeclaration of rightsisan ongoing process, and today the
Universal Declaration of Animal Rights was proclaimed at
UNESCO headquartersin 1978. Our Constitution, initsart. 225, 8
1, V11, madethe protection of animalsaconstitutional precept.

A postmodern state requires, in addition to political change, a
conscientiousreform of itscitizens so that a participatory democracy
can meet its social goals, targeting not only present and future
generations.
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Thisconsciential reform, the basis for amodernization of
the state, cannot come from passing revolutions, such asthe 1917
Russian Revolution or the 1918 German and Austro-Hungarian
Revolutions. suffering. We are witnessing the Hunger Revolution,
but it isurgent that the freedom revolution takes place.

These transformations in the postmodern state must
embrace the world of social relations, culture, politics, economy,
geopolitics, demanding above all atransformation of values:

—thetransition from an unethical scienceto an ethically
responsible science;

—the shift from atechnocracy that dominates peopleto a
technology that serves humanity and the entire planetary family;

—the shift from an environmentally destructive industry to
an industry that promotes people's well-being and a harmonious
life of the human being with the environment.

A free state needs free men, because |laws cannot dominate
the facts. But we cannot think of a free man outside his
environment. Human beings, society and the state can only be
conceived within aplanetary system, together with the animals,
plantsand all life that make up the human family.

Man can only be liberated as a whole together with all
beings.

The guarantee of individual rights depends on the destiny
of al and the social and natural environment. The true foundation
of the postmodern state must recognize man as an
intellectualizabl e bipedal animal that shares space and food with
other beings and as such has the duty to preserve and protect
them. Individualism must be overcome so as not to damage the
integrity of creation and the planet in favor of private interests.

Since 1972, the Stockholm Declaration, issued by the
UN General Assembly, has alerted humanity to the dangers of
natural resource depletion. We can only consider aregime that
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takesinto account the rights of other specieswhen making their
decisionsand drafting their laws, that is, an Ecological State.

TheModern Statethat privileges positivism and technocracy
isoutdated. A postmodern state will haveto turn to heterogeneity,
otherness, pluralism and discontinuity.

Thisnew state will haveto bethe product of socio-biological
relations and be able to implement concrete changesin the existing
social structure to achieve sustainable devel opment.

The new state model should aim for the future evolutionary
sustainability of the earth and the change of legal paradigms that
presuppose the ethics of survival.

Arthur J. Almeida Diniz comments that “ one of the urgent
tasks of law isto restore the ethical health of humanity” 1 and that
thissearch for ethical principles must be“not by abstract idealism,
but by mere survival expediency no more than a people but of
humanity. ” 2* Without adeep and lasting commitment to aplanetary
ethic, involving all peoples, all races, al religions, cultures, policies,
languages, civilizations, governments, baldnesswill be our efforts
for viability. of peace. "3

The concept of sustainable development for Dinizimpliesa
dreamed decentralization; that is, economic dependence must be
mitigated so that “ each member of what can be described asthe
world's economy can follow hisown profile, hiscultural tradition,
which underlies the economy along the axis of the concept of
value.” Sustainable development , because integrated and fruit of
the vocation of each economy inwhat it has specific, truly regional .4
Still according to Diniz, thiswould require the construction of a
new paradigm — that of justice in economic relations — with

1DINIZ, Arthur J. AlImeida. Novos paradigmas em direito i nternacional publico.
Porto Alegre: Sérgio Antdnio Fabris, 1995, p. 79.

2DINIZ, Arthur J. Almeida. Op. cit., p. 80.

$DINIZ, Arthur J. Almeida. Op. cit., p. 189.

4DINIZ, Arthur J. Almeida. Op. cit., p. 164-165.
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consequent elimination of the paradigm of profit,>and aworld pact
for anew humanity that rejects the paradigm of differences® and
builds asociety wherethe state has merely instrumental functionsin
the service of the human person.

The concept of sustainable development proposed by the
Our Common Future report, and officially accepted by the United
Nations Assembly and the Rio conference, was born from the
confluence of the currents of developmental, environmentalist and
human thinking.

The report conceptualizes sustainable development as
meeting the needs of the present without compromising the ability
of future generationsto meet their own needs.

At Ri0-92, thelargest international conference ever (more
than 100 heads of state or government, about 8,000 delegates, 3,000
representatives from non-governmental organizations and 9,000
reporters), the nations accepted the challenge of holding, in practice,
the sustainable devel opment.

The conception of sustainable development must therefore
be based on sound ethical principles—an ethic of the earth.

Hans King, in his book Project of World Ethics, an
ecumenical morality in view of human survival, preaches
planetary responsibility asaform of survival. According to him, we
have to abandon the ethics of success and mentality as the only
survival of the speciesand the planet. That is: “responsibility of world
society for itsown future! Responsibility to the environment, both
today and in thefuture. ””For him, this ethic requires responsibility
for the environment, the human person must be more humanein
order to build a more humane society and to maintain a healthy
environment. Thereforeethicsin postmodernity must haveapublic purpose

SDINIZ,Arthur J. Almeida. Op. cit., p. 163.

5DINIZ,Arthur J. Almeida. Op. cit., p. 187.

7 KUNG, Hans. Projeto de ética mundial, uma moral ecuménica em vista da
sobrevivéncia humana. Edi¢des Paulinas, 1993, p.52.
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of first magnitude. King completes hisideaby saying that therewill
be no world order without aworld ethics.

Agenda 21, also known asthe Earth Summit Srategy, isa
document on sustai nable devel opment. The success of this strategy
dependslargely ontheroleof the Public Administration in controlling
and overseeing the use of natural resources, in repairing past mistakes
andindefending full citizenship. Sustainable devel opment will not occur
spontaneously; depends on state intervention. The success of such
interference requirestheabandonment of unethical science, omnipotent
technology, the environmentally damaging industry, and purely formal
democracy.

The minimum policy agendafor the practical realization of
sustainable development must provideinstitutional reformsthat arein
linewiththerealization of sustainable society.

Thepractica realization of sustainable development will depend
on political acts capable of transforming the current reality, stopping
the process of unbridled exploitation of natural resources. Modern
scientific and technol ogical thinking has proved unableto substantiate
ethical standards, universal values ??and rightsfor other species.

The political-administrative act of sustainable society will
depend on our freedom (including the dignity of all beings), but above
all on our responsibility (understood asan expression of our solidarity,
born of the awareness of our unity with all that lives).

TheEcologica State, manager of biological diversity, will have
to incorporate in its foundations three basic principles: respect,
solidarity and cooperation.

8.1THEPRINCIPLESOFTHE ECOLOGICAL STATE

The moderni zation and transformation of political formsbegins

2KUNG, Hans, Op. cit., p. 65.
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of peopl€'sawareness. The principles must beinscribed in the human
consciousness. Voltaire, Montaigne, Rousseau and Diderot worked
intheworld of abstract ideas, but gavelifeto therevolutionary process.
Ideasareinspired by facts, but they make history.

Victor Hugo stated that “ there is something more powerful than
all thearmiesof theworld: anideawhosetimehascome”.

And very peculiar wasthis statement by Margaret Mead: “ L et
usnever doubt that asmall group of attentive and committed citizens
can changetheworld. In fact, that's the only thing that has always
changedit. ”°.

The principlesare permanent and obligatory rulesof observation
for the legislator and the administration, constituting an element of
validity of public activity and private activity.

Theprinciplesevolvein parallel with the evolution of human
thinking. Every revolution beginsintheworld of ideasand the principles
derivefrom the philosophical values ??emanating from the community
at agiventime. However, they are dynamic and must accompany the
evolution of science and the ethical improvement of races.

At the time of Roman law, the resources of nature were
regarded as res comuni, things of the community, except the right
over small individual portions. Everyone had theright to use and abuse
natural resources.

The abuse of theright to use natural resourceswas resumed
by the French Revolution, based on liberal ideology.

Ecological disasters showed that thelegal framework adopted
until then was beginning to show signs of obsolete and inoperable.
Thisis how anew law and principles emerged, the principles of
environmental law.

Thisnew branch of law isfounded on severa principles, which,
however, arefar from exhausting the principlesthat must be adopted.
That iswhy, alongsidethe principlesalready embraced and solidified
inthe Constitutional Charter and other norms, we are suggesting athe

SApud MULLER, Robert. Op. cit., p. XV.
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adoption of new principles: the principle of solidarity, theprinciple
of interdependence and the principle of the right of other species,
which must be sought and enforced from an international and
worldwide perspective, to inform the protection of animals, plants
and the environment.

Asquality of lifeand environmental protection emerge at the
forefront, thefollowing statements should give birth to an Ecological
State, founded on the collectiveright of all speciesand on national
and global solidarity. .

8.2SOLIDARITY ASAPRINCIPLE OF LAW

The scientific and technol ogical revolutions we have been
through have contributed to major social and legal transformations.

Environmental protection requiresaconceptual evolution of
theinternational legal universe. New principlesemergein our law,
such asthe common good of humanity, sustai nable devel opment,
differentiated responsibilities, erga omnes obligations and equitable
world partnership.©

Since the Club of Rome has declared that it isup to usto
advance theideathat world solidarity representsthe supreme ethic
of survival, the principle of solidarity hasbecomeapriority over the
sovereignty of nations.

In 1990, the document Our Own Agenda, published by various
working groupswith representativesfrom all Latin American countries,
was published. It was sponsored by the United Nations Devel opment
Program (UNDP) and the Inter-American Development Bank (IDB),
in collaboration with the United Nations Environment Program
(UNEP) and the Economic Commission for Latin America
and the Caribbean ( ECLAC). It isadocument that sought

O TRINDADE, Antdnio Augusto Cangado. Direitos humanos e meio ambiente,
paralelo dos sistemas de protecao internacional. Porto Alegre: Sérgio Fabris
Editor, 1993, p. 198.
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make an analysis of environmental issuesin Latin Americaand the
Caribbean and make suggestionsfor the future. It warns that the
broad participation of civil society is essential to achieve
development with equity and to strengthen the legal order in order
to protect citizens from environmental damage. Sustainable
development requires social mobilization, participatory democracy,
with the goal of joint responsibility of the state and society.

Weall havetheright to solidarity, development, the healthy
environment, peace, education, information and planetary
citizenship; we havetheright not to kill and not to bekilled; We
have the right to non-violence. But we cannot forget the rights of
other species and the rights of Earth, our planetary home. The
realization of these rights expresses the interest and common goal
of humanity.

At the meeting of the United Nations Environment
Program, jointly organized by the United Nations Environment
Program (UNEP), the Ministry of Foreign Affairs and Justice of
Maltaand the University of Maltain December 1990 in Malta, the
common interest Common concern of makind has been
conceptualized as the concentration of efforts on issues truly
fundamental to all humanity, according to the notion commonness,
especially global environmental issues. All countries and societies
have an obligation to engage in issues of common interest. The
common interest has along-term temporal dimension and covers
future generations. The reasons for ordre public predate
reciprocity. Responsibility for the preservation of the environment
is preventive and subsequent to damage, and this sharing of
responsibility between states must be equitable. All the duties of
states derive from these principles.*

Thefirst round of discussionsdealt with human rightsand
self-determination of peoples. Thisissue, until then, was reduced
to the domain of the domestic jurisdiction of states. That Since

BTRINDADE, Anténio Augusto Cangado. Op. cit., Anexo VI, p. 276-281.
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the Treaty of Barcelona (1970), this teaching has evolved to the
recognition that certainissuesconcern all statesand create ergaomnes
obligations.'?

Mankind's current concept of common interest encompasses
issues that take on a global and social dimension, and must seek
solutionsthat aretruly fundamental to all humanity.

In the second round13 it was suggested that the concept of
humanity's common good could approach anew legal perspective. It
was clear that all countries should contributeto the protection of the
environment and that there should be adivision of costsand benefits.
Thisdivision must be equitable, which meansthat countriesmust make
agreater or lesser contribution in proportion to their historical and
present responsibility for air pollution and the excessive per capita
level of emissionsof polluting gases. Account should a so be taken of
the economic and technical capabilities of each country in providing
preventive and corrective solutions. Countries must not only stop
emitting gases, but transfer technol ogiesto devel oping countriesand
financial assistance. Obligations should be divided according to the
capacity of each country. Equity, or fair sharing of burdens, appears
in response to humanity's concept of common interest.

Inthe third round14 the relationship between human rights
and the environment was discussed. It was concluded that the issue
of survival isafundamental humanright toliveinaclean, healthy and
healthy environment, and that the evolution of human rights and
environmental rightsmust go hand in hand.

In the fourth round*®, the discussions were centered on the
Climate Convention and the Biodiversity Convention, to be signed,
as they were, at Rio / 92. These expert conclusions at the Malta
meeting werereflected not only in these conventions but also in the

2TRINDADE, Antonio Augusto Cangado. Op. cit., p. 277.
BTRINDADE, Antonio Augusto Cangado, Op. cit., p. 279.
“TRINDADE, Anténio Augusto Cangado, Op. cit., p. 280.
B TRINDADE, Anténio Augusto Cangado. Op. cit., p. 281.
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Earth Charter, which, whilelacking lega force, embodiesthe principles
to befollowed by nationsin drafting their environmental laws and
policies, so much so that the expression common interest of humanity
was used (1991) in the Protocol on Environmental Protection at
Antarctic Treaty, which considered the development of a
comprehensiveregimefor the protection of the Antarctic environment
and associated dependent ecosystems of common interest of humanity
asawhole.’®

The Convention on Climate Change and the Convention
on Biological Diversity, both emanating fromthe United Nations
Conference on Environment and Devel opment (Rio-92), embraced
the expression common concern of makind. The preamble to the
Convention on Climate Change states that climate change on
Earth isin the common interest of humanity, and the Convention
on Biological Diversity states that the conservation of biological
diversity isacommon interest of humanity.

Equitableresponsibility istranslated into the performance of
obligationsaccording to each country's capabilities (equitable burden-
sharing). Due to this concern, the common interest of humanity
establishescommon but differentiated responsbilities, which hasbeen
generating resistance from devel oped countriesfor itsrealization.

It must be acknowledged that a participatory democracy
demands a new paradigm for social democracy, according to the
discovery of our interdependence, and including every terrestrial
community. In thissocial democracy, subjects of law must be not
only human beings, but all beingsthat inhabit the planet and make up
the human social world.

The Seville Appeal against Violence, issued by the
International Meeting held at the University of Seville under the
auspices of UNESCO in 1986, acknowledges that

8 TRINDADE, Ant6nio Augusto Cancado. Op. cit., p. 218-219.
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“It isscientifically incorrect to say that war or any
other form of violenceisgenetically programmed in human
nature. [...] Itisscientifically incorrect to say that in the
course of human evolution a selection hastaken placein
favor of more aggressive behavior toward other types|...]
Biology does not condemn man to war. [...] Humanity can
liberate itself from a pessimistic vision brought by biology
and in the years to come, make the necessary
transformations of our societies. [...] And that this task
relieves collectiveresponsibility.”*’

The document Our Common Future, prepared by the
United Nations Environment Program Development Commission,
Nairobi-based, approved by the United Nationsin 1987, reads
inits Summary of Legal Principles, item 14: “All States they
shall cooperate in good faith with each other in order to make
optimum use of natural resources across borders and the effective
prevention or mitigation of cross-border environmental
interference. " 18

Along the same lines, the Declaration of Porto Novo was
signed by a Solidarity Contract at a meeting held between
October 31 and September 3, 1989, between Africaand Europe,
organized by the World Social Perspective Association in
cooperation with the Council of Europe and the Organization of
African Unity:

“It takes a new way of being and thinking, a new ethic.”
This new ethic must aim at the change of man an

17 DESSART, Francis. Une memeterre une memevie. Suica: Atra, 1993, p. 23.

15COMISSAO MUNDIAL SOBRE MEIOAMBIENTE E DESENVOLVIMENTO
(PNUMA). Nosso futuro comum. Rio de Janeiro: Fundag&o Getulio Vargas, 1991,
p. 390.
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absolute priority. We think that the only cause that isworth isthat of
man. It isthe whole man who needsto be saved and developed. He
iIsan integral man who needsto be put on hisfeet. It isfinally your
spirit that needsto be changed.

Thisnew ethic must extend to all civil society.”*°

Alsoin 1989, the St. Joseph Conference took an important
step in designing anideaof universal responsibility asthe center of
planetary attention. In early 1989, the Government of Costa Rica
proposed to present a draft Declaration of Human Responsibilities
for Peace and Devel opment to the United Nations General Assembly.
A committee was set up to prepare atext that would complete the
Universal Declaration of Human Rights. This text affirms the
responsibility of the present generation to ensure the devel opment
and survival of future generations, to be aware of oneworld, ajust
and peaceful world, aworld grounded in cooperation with nature. In
your art. 1st emphasizes:

“Everything that existsis part of an interdependent universe.
All beings depend on each other for their existence, welfare and
development.”

Andinart. 3rd: "... Every manifestation of lifeon earthisunique
and necessary, and therefore hasthe right to respect and care whatever
itsapparent value to human beings.”

“Art. 6th: Responsibility is an inherent aspect of every
relationship in which the human being isengaged. "%

The concepts of equity and responsibility, alongside the
concept of democracy, invite usto build anew model of civilization
with new values, such asharmony, balance and an ethic of lifewhose
emphasisissolidarity.

Milton Rokeack, in hisbook The Nature of Human Values,
referring to political valuescommentsthat:

®DESSART, Francis. Op. cit., p. 35-37.
PDESSART, Francis. Opcit., p. 38-42.
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“Thevalues ??of freedom and equality aredivided into various
political currents. While communism values ??equality and
despises freedom, capitalism, on the contrary, values
??reedom but despises equality. Fascism hasalow index for
freedom and equality. Socialism places great importance on
both freedom and equality. " #

What is needed, however, isundoubtedly the restoration of
the unity of thefreedom-equality-fraternity trilogy, aconditionfor the
realization of ademocracy. Thistrilogy was fragmented, and the
fraternity wasrelegated toreligions. Thisattitude hasled to adivided
world that isincapabl e of achieving social justice. Theforgetfulness
of brotherhood hasresulted in the exacerbation of thelust for profit
and power, selfishness, violence, inequality, socid injustice, oppression
and destruction of the Planet. Justice must defend triunity, our laws
beinspired by the principle of solidarity, or al lifewill perish.

Unesco has, prior to the UN Conference on Environment
and Development (UNCED), obtained more than nine million
signaturesin favor of protecting the Planet to make Earth asafe and
hospitable homefor present and future generations. These signatures
were collected in an Earth defense campaign launched by the secretary
of CNUMAD.

The Earth Pact isknown as avehiclefor mobilizing public
opinion around CNUMAD and as a starting point for a popular
movement to support the Earth Summit.

As soon as the UNCTAD secretary requested UNESCO
assistance for the campaign, Frederico Mayor, itsdirector-general,
wrote to member statesinviting them to organize seminars and thus
gain popular engagement.

The Earth Covenant saysin substance:

2 Apud WEILL, Pierre. Anova ética. Rio de Janeiro: Rosados Tempos, 1994, p. 54.
2 DESSART, Francis. Op. cit., p. 110.
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“Aware that the behavior of our planet's inhabitants
inrelation to nature and each other isincreasingly a source
of harm to survival and development, | strive to contribute
the best of my means to make the earth a safe and
hospitable home for present and future generations. "2

The Earth Pact has been publicized in countless
countries by the press.

There can be no development without solidarity,
declared Eduardo Portela,?* a UNESCO spokesperson:
“Another sustainable and solidary development is
needed.” %

Taking care of Planet Earth (UNEP, IUCN and
WWF) recognizes:

“If our goal isto achieve sustainability on our planet,
a solid alliance must be formed by all countries. This
strategy implies the respect and care we owe each other
and Planet Earth. "He further recognizes* the
interdependence of human communities and the duty of
each to care for their fellow men and the environment. "He
claims “Our responsibility for the ways of life with which
we share the planet... that the need to defend individual
rightsis greater than ever. At the same time, joint action
is needed to protect and preserve the needs common to
all and shared resources. The obligations of individuals
should be emphasized as much as their rights. ” 26

ZDESSART, Francis. Op. cit., p. 110.

2 Apud DESSART, Francis. Op. cit., p. 111.

% DESSART, Francis. Op. cit., p. 111.

ZPNUMA, UICN, WWF. Uma estratégia para o futuro da vida. Sdo Paulo, 1991,
p.14el5.
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And it created the following framework for world ethics:

ELEMENTS OF AWORLD ETHICS FOR
SUSTAINABLELIVING

“Every human being is part of the community of living
beings. Thiscommunity linksall human societies - present
and future generations, aswell as humanity, with the rest
of nature. It encompasses both cultural and natural
diversity.

Everyone has the same fundamental rights, including: the
right to life, liberty, personal security; freedom of thought,
conscience and religion; questioning and free expression;
to free assembly and association; participation in
government; the education; and, within the limits of Planet
Earth, to the resources needed for a decent standard of
living. No community or nation hasthe right to deprive
any other of their livelihoods. Each individual and each
society must respect these rights and be responsible for
their protection.

Each form of life must be respected regardless of itsvalue
to man. Development should not threaten the integrity of
nature or the survival of other species. People should treat
all creatures with dignity and protect them from cruelty,
avoiding unnecessary suffering and death.

Everyone must be responsible for their own impact on
nature. People must conserve ecological processes and
the diversity of nature. Resources should be used only at
the necessary and efficient levels, ensuring that the use of
renewabl e resourcesis sustainable.

All should aim to share the benefits and costs of
resource use among communities and stakeholders,
between poor and wealthy regions, and between
present and future generations. Each generation must leave
toitssubstitute aworld that is so diverse and productive
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asthe onewho inherited. The development of one society or
generation should not limit the opportunity of other societies
or generations.

The protection of human rights and the rest of natureisa
worldwideresponsibility that transcends cultural, ideol ogical
and geographical boundaries. Responsibility isboth collective
andindividual.”

Finally, we recall the New Earth Charter, which beganin
1997 at Rio + 5 when a Earth Charter commission was formed,
with membersfrom all faiths. A first draft was made for consultation.
At the beginning of 1999, the second draft reference came out, which
istheprevailing basisfor discussion.

Consensus has been reached that it should be a statement of
fundamental principles, acall to action, aletter from the peoples. By
thetimeof itsUN seal in 2002, it will bein constant improvement and
dissemination. It iscoordinated worldwide by anine-member Steering
Committee, with the support of the Earth Charter Commission,
composed of twenty world-renowned people, such as Mikhail
Gorbachev, Mercedes Sosa, M aurice Strong, Amadou Toumani Toure
and Kamla Chowdry, each representing your continent. But in fact
thisdocument isbeing written by people all over theworld, through
theintermediation of their representative groups and viatheinternet.
It states:

“In solidarity with all and with the community of life, we, the
peoples of the world, commit oursel vesto action guided by
thefollowing interrelated principles:

Respect the earth and all life. Recognizetheintrinsic val ue of
all beings. It istheduty of the community to take careof lifein
al itsdiversity, accepting that the earth isaresponsibility to
be shared by all (among the general principles).

Treat all beingswith compassion and protect them from cruelty
and unnecessary destruction (among the principles of integrity
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itemll, 7)

Create a culture of peace and cooperation (between the
principles of democracy and peace—1V, 16).

A New Beginning: As never before in history, common
destiny callsusto redefine our priorities and to seek anew
beginning. [...] Such arenewal isapromisetorealizethe
principles of the Earth Charter, which are the result of a
worldwide dialogue in search of acommon foundation of
shared values. [...] We can, if wewill, take advantage of
the creative possibilities between us and usher in an era of
new hope. May our time be remembered as the awakening
of anew reverencefor alifetime, for afirm commitment to
restoring the earth's ecological integrity, therevival of the
strugglefor justice["... and for the joyous cel ebration of

life,"

From all of the above, we can deduce that the path of social
justiceleads usto an ecological ethic. Through it, we expressthe
right behavior and the right way for human beingsto relate to other
living beings, the Planet and their fellow beings. It isaconscious
commitment to the creation of a society founded on respect,
harmony and solidarity. Being ethical means having unlimited
responsibility for everything that lives and exists.

Solidarity isthe awareness of our unity with all beingsand
the universe. Through it we assume our personal and collective
responsibility inthe eternal stream of time.

The new emerging political system must follow the new
paradigms of science, built on the discovery of our
interdependence. The new political-legal paradigm to be adopted
must be based on the principle of solidarity, alongside freedom
and interdependence.

Thediscoveries of our interdependence and solidarity must
be one of the pre-law principles, one of the foundations of the
state.

The question of solidarity was addressed by L éon Duguit
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(1913) Duguit defended theideathat nationswere organized in state
by the notion of social solidarity. In Lestransformationsdu droit public,
Duguit (Colin, 1913, p. XVII) explains:

“Thesmall family group can no longer assurethefulfillment of
their human needs, but by vast organisms, which extend all
over the national territory and demand the competition of a
large number of individuals, who can satisfy the mass of their
elementary needs. .

With successive scientific discoveriesand industrial progress,
relations between men became so complex and numerous,
socid interdependence became so closethat the fact that some
did not satisfy their needs affected all others. "2

Hence the need for social solidarity.

The school called solidarity was also embraced by Leon
Bourgeois, Gide and others. It preaches the action of the state to
spread the notion of solidarity, which, asit dominatesthe universe,
the kingdoms and forces of nature, must be brought to the social and
economic terrain, to replace competition and competition in human
relations. fight. The present generation owesto the precedent all the
welfare it has found ready and must pay this debt to the future
generation.®

The calamitous situation in which humanity findsitself, with
aquarter of the population without accessto basic needs, makes
us recall the final conclusions of the 1995 Copenhagen
Declaration, which considered our challenge to establish a
model of social development centered on in the people who guide
us, today and in the future, in building a culture of cooperation
and solidarity in order to meet the immediate needs of the most

2 Apud WALIME, Marcel. Traité élémentaire de droit administratif. 6. ed., Paris:
Recueil Sirey, p. 3.

BMASAGAO, Mério. Curso dedireito administrativo. 6. ed.. S0 Paulo: Revista
dosTribunais, 1997. p. 14.
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affected by human misfortune.

Incorporating these new principlesinto our law requiresthe
adoption of aninternationa convention that will resultin anintegrated
legal framework for current and future environmental and devel opment
legidation and policies.

8.3 THE PRINCIPLE OF INTERRELATIONALITY - THE
RIGHT OF OTHER SPECIES

The earth, human beings, and other lifeformsform asingle
entity. Everythingison. Everythingisrelated.

In Ernst Haeckel's (1834-1989) understanding, ecology isthe
study of theinterrelationship of al living and nonliving systemswith
each other and with their environment. No living thing can be seen as
amererepresentative of itskind. It can only beseeninrelationto the
set of vital conditionsthat constitute it and in the balance and harmony
of all other representatives of living species. Inthissense, ecology is
the study of the civilization we have built.

Thediscovery of our interrelationship has brought us new
values, which demand new legal norms, new principlesof law. It asks
usfor anew way of relating to ourselves, the environment and other
beings, anew paradigm for action on the surrounding reality. We are
entering anew era, also inthefield of law, which bringsto light new
values ??and new principlesof law, new declarationsof rights.

James L ovel ock® justifieshisdesignation of the EarthasGaia
becauseit presentsitself asacomplex entity that encompassesthe
bi osphere, the atmosphere, the oceans, and the soil. In their entirety,
these elements constitute acybernetic, or feedback, system that seeks
an optimal physical and chemical environment for life on thisplanet.

2Sobre aTeoriade Gaia, formulada por James Lovel ock ver seusdoislivrosmais
conhecidos: Gaia—umnovo olhar sobreavidana Terra (Lisboa: Edi¢des 70, s./
d.) eAserasde Gaia—abiografiade nossaTerraviva(Rio de Janeiro: Campus,
1991).
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The human being and the universe are dynamic totalities. All
beings areinterconnected and reconnected with each other. One needs
the other to exist. Everyonelivesin aweb of relationships, and there
isnothing outside of it.

If we carry this knowledge into the legal field, we haveto
admit that the common good isnot only of the human being, but of the
entire planetary and cosmic community. The particular common good
reguires synergy with the universal common good. Hence one begins
to recognizetherights of other speciesand therights of other beings.

UNIVERSAL DECLARATION OFANIMAL RIGHTS

The Universal Declaration of Animal Rightswas proclaimed
at UNESCO headquartersin Paris.

Itstext waswritten after several international meetings, by
scientific, legal and philosophical personalities, and by representatives
of animal protection associations. It constituted a philosophical stance
towards establishing guidelinesfor man'srel ationship with theanimal.
Thisnew philosophy issupported by recent scientific knowledge that
recognizesthe unity of all life and demands an egalitarian attitude
towardslife. Hisarticlespropose anew biological ethic, anew attitude
of lifeand arespectful attitude towardsanimals.

Itisbiology that shows usthe unity between man and animal.
The same fundamental needsare met in man and animal, especially to
feed, to reproduce, to have a habitat, and to be free. Each
fundamental need correspondsto afundamental right inherent inthe
set of living beings. All beings have biologica and psychologicdl rights.
Man must grant animal sthe samerights aslegitimately conferred.
Granting equal rightsto animals meansthat when we create norms
about animalswe must takeinto account their morphological nature,
socid instinctsand sensitivity.

The recognition by science of the interrel ationship of man
with the whole universe and all that lives resulted in the
promulgation of the Declaration Anima Rightson January 27, 1978,
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which createsobligationsfor sgnatory states, likeall other international
pacts. Inyour art. 1 she statesthat theright to life extendsto animals:
“All animalsareborn equal intheface of life and have the sameright
toexistence.” In her last article| stated that “the rights of the animal
must be defended by laws, such asthe of men.”

The document Our Common Future, initssummary of legal
principleson state responsibility, proposes:

* States must maintain the ecosystems and ecol ogical processes
essentia to thefunctioning of the biosphere, preservebiological

diversity and abide by the principle of sustainable optimum
productivity when utilizing living ecosystems and natural

resources.”

Undoubtedly, ecocideisoneof thegreatest violations of human
rightsand therights of other species, and entailsfor the State the duty
to protect human rights and that of other species, aswell asthe duty
to prevent or prevent irreparable damage.

This conduct which the Universal Declaration of Animal
Rights proposes to man does not mean to forget the fight against
misery, themoral suffering of humanity, torture, political domination
or racism. On the contrary, the protection of animalsispart of human
protection, so much so that the respect of men for animalsislinked to
the respect of men among themselves.

Thisdocument isan invitation for man to renounce hiscurrent
conduct of exploitation of animalsand, progressively, hisway of life
and anthropocentrism, to go against biocentrism. For thisreason, it
represents an important stagein the history of man'sevolution.

Levi Strauss, in The Distant Look, in the chapter Reflections
on Freedom, defends the idea that the definition of man as being
moral must be replaced by that of man asaliving being.
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“1f man begins by having rightsto thetitle of being alive, it
followsimmediately that those rights, recognized to humanity
as a species, find their natural limitsin the rights of other
species. The rights of humanity thus cease at the precise
moment when their exercise endangersthe existence of another
Species.

Theright to life and free devel opment of living speciesstill
represented on Earth may be the only one to declare
imprescriptible, for the simplereason that the disappearance
of any speciescreatesan irreparable void on our scalein the
system of creation. ” ( Levi Strauss) "%

UNIVERSAL DECLARATION OFANIMAL RIGHTS

Proclaimed at the Unesco headquarters, in session held in
Brusselson 27 January 1978.

Preamble: Whereas each animal has rights; whereas the
discovery and contempt of theserights have led and continueto lead
man to commit crimes against nature and animals; whereas the
recognition by the human speciesof theright to the existence of other
animal speciesformsthe basisfor the coexistence of speciesinthe
world; whereas genocides are perpetrated by man and still others
can occur; whereas respect for animalsby man islinked to respect
for men among themsel ves; whereas education should teach children
to observe, understand and respect animals.

Articlel
All animalsareborn equal beforelife and have the sameright
to existence.

¥_EVI-STRAUSS, Claude. O ol har distante. Edic&o 70: Lisboa, 1983. p. 390.
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Article2

The. Each animal hastheright to respect.

B. Man, as an animal species, cannot give himself the right to
exterminate or exploit other animalsinviolation of thisright. Hehasa
duty to place his conscience at the service of other animals.

W. Each animal hastheright to consideration, healing and protection
of man.

Article3

The. No animal will be subjected to mistreatment and cruel acts.

B. If the death of an animal is necessary, it must be instantaneous,
without pain or anguish.

Article4

The. Each animal belonging to awild specieshastheright tolivefree
initsnatural terrestrial, air and aguatic environment and hastheright
to reproduce.

B. Deprivation of liberty, evenfor educational purposes, iscontrary
tothisright.

Article5

The. Each animal belonging to aspecies, which habitually livesinthe
environment of man, hastheright to live and grow according to the
rhythm and conditionsof lifeand freedom that are uniquetoitsspecies.
B. Any modification of thisrhythm and conditionsimposed by man
for mercantile purposesiscontrary to thisright.

Article6

The. Each animal that man choosesasacompanionisentitiedtoalife
span according to itsnatural longevity.

B. The abandonment of an animal isacruel and degrading act.

Article7
Each working animal hastheright to reasonablelimitation of timeand
intensity of work, adequate food and rest.
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Article8

The. Animal experimentation, which implies physical suffering, is
incompatible with animal rights, whether it be medical, scientific,
commercial or otherwise.

B. Substitute techniques should be used and devel oped.

Article9
If theanimal isbred for food, it must be nourished, housed, transported
and killed without anxiety or pain.

Article10
No animal s should be used for man'senjoyment. Animal displaysand
animal showsareincompatiblewith the dignity of theanimal.

Article11
The act that |eads to the death of aneedlessanimal isabiocide, that
IS, acrimeagainst life.

Article12

The. Every act that |eadsto the death of alarge number of wild animals
iIsgenocide, acrime against the species.

B. Annihilation and destruction of the natural environment lead to
genocide.

Article13

The. The dead animal must be treated with respect.

B. Scenesof animal violence should be banned inthe moviesand on
television unlessthey areintended to show an attack on animal rights.

Article14

The. Animal protection and safeguard associations should be
represented at government level.
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B. Animal rights must be upheld by laws, such ashumanrights.

In 1989, the 200th anniversary of the Declaration of Human Rights,
anew document on animal protection was drafted by the German
Green Party and adopted by various protectionist bodies around
the world. The second document contains principles far more
advanced than thefirst: presents asinnovations the condemnation
of the classification of animals according to human interests,
generating different categories of rights; recommends that animal
custody should be radically restricted; condemns the killing of
animalsfor consumption; advocates the abolition of experimentson
live animals; and preaches the guarantee of animal rights by the
Constitutions of Nations.

L et usexaminethedocument initsentirety:

PROCLAMATION OFANIMAL RIGHTS—-APRIL 1989 *

Articlel

The most basic principle of justice requiresthat equal s betreated
equally and unequal to betreated unequally. All living creatures must
be treated equally, with respect to the aspectsin which they are

equal.

Article2

Sinceanimals, just like men, striveto protect their lives and those of
their species, and which show aninterestinliving, they also havea
right tolife. That said, they cannot be classified as objects or moving,

legally.

Article3
Whereas animals are equal to men in their capacity

" Tradug&o livre de Edna C. Dias — Documento distribuido, via correio, pelo
Partido Verde daAlemanha.
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Insuffering, inpain, ininterest and in gratification, these abilitiesneed
to be respected.

Article4

Since animalsare capabl e of experiencing anxiety and suffering, they
should not be mistreated or frightened. Theright to protection of men
isafundamental right of animals.

Article5

The differences between man and animal inintelligence and speaking
ability do not justify disregarding the great similarity of their basic
vital functions.

Article6

Theclassification of animals as pets, hunting, and work, according to
human interests and preferences, generating different categories of
rights, needsto be eliminated, otherwiseit viol ates the principl es of
justiceset outinArticlell.

Article7
Evolutionary animal species havetheright to exist assuch, that is,
they cannot be exterminated or genetically manipulated.

Article8

Every animal speciesthat livesinthewild hastheright to livein
appropriate space. Animals may only bekilled in self-defense and
under no circumstances by sport or commercial exploitation.

Article9
Animals living in the wild must be strictly protected against the
interference of society and human civilization.
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Article 10

Custody should be restricted to the maximum, asit does not offer
animalsthe opportunity to livein an environment appropriateto their
speciesand islinked to cruelty.

Article11

The production and sale of animalsand their productsfor (apparent)
satisfaction of human needs such as companionship, prestige, lust,
must be stopped.

Article12

Every animal hastheright to act according to the standard of conduct
of itsspeciesand itsown rhythm of life. Your environment needsto
be adapted in such a way that it can meet your needs for food,
movement, motivation and socid life.

Article13
Animals should not be killed for consumption. Your creation,
accommodation. Food and other care should not subject them to stress,
suffering or injury. Transportati on should not cause them any suffering
or anxiety.

Article14

Animal experimentation isthe extreme expression of violence against
animalsand apart of sciencethat isbased on amodel of violencethat
violates both human and animal rights.

Article15

Thedisplay of animalsfor fun or pseudo-instructional purposesisnot
compatiblewith the dignity of theanimal asasensitiveliving being.
They should be prohibited because they constitute an exaltation of
violence, thefight between animals or between men and animals.

Article16
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Therealization of fundamental animal rights must be considered a
national objectivein the Constitutions of Nations. It isthe duty of

governmentsto promote the enforcement of theserightsat national

andinternational level.

Article17

In order to promote and enforce compliance with fundamental animal
rights, persons should be designated to whom the relevant legal
mandates and powerswill be conferred. Animal and nature protection
authorities should be del egated powersto bring legal proceedingsin
defense of animals.
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Chapter9

CONCLUSION

9.1 SEEKING A NEW PARADIGM

Paradigm is a model, a pattern of appreciation and
explanation to guide the description and understanding of the
surrounding reality. The paradigm shift occurs when we awaken
our consciousness and are able to recognize the flaws and
misconceptions of current thinking. It is not easy to convert
scientists. They are often rooted in what iswrong. The planetary
crisis has given rise to a holistic paradigm, reoriented by a
worldview. Holos, in Greek, means "all" and the holistic is
concerned with uniting the wholeinrelation to its parts.

There were several scientific discoveriesthat gaveriseto
the holographic model: Faraday Maxwuell's Electronic Theory;
Max Plank's Theory of Quanta; Albert Einstein's Theory of
Relativity; and Werner Heisenberg's Uncertainty Principle.

In Newton'stime, the universe resembled a kind of solar
or stellar monarchy, where the solar and stellar systems gave orders
of repulsion and attraction, and these obeyed solar authority, ina
regime of authority and obedience. In our day, Einstein saw inthe
universe afascinating cosmocracy, whose sovereign has no definite
location, no central radiance, but is present and acting,
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smultaneoudy within each atom.* The concept of acentral mechanical
force has been replaced by the view of organic presence.

Fritjof Capra? discussesthe thinking of the new paradigmin
science. For Capra, the new paradigm can becalled holistic, ecological
or systemic. Not only doesit look at something asatotality, but also
at how it is embedded within larger totalities. He states that the
worldview that emergestoday from modern scienceisan ecological
one, and that ecological perception at its deepest level isspiritual or
religious perception. And that iswhy the new paradigm, within and
outside science, is accompanied by anew increase in spirituality
centered on the Earth. Thediscovery of global interdependenceleads
usto distinguish between deep ecology and superficial ecology. In
superficial ecology humansare placed above or outside nature, and
of coursethis perspectiveisin keeping with nature'sdomination. It
givesnatureause value. Sheisconcerned with the defense of nature
only for the use and enjoyment of man. Asfor deep ecologists, they
see human beingsasanintrinsic part of nature, as nothing more than
afabric onthethread of life. The new paradigm recognizesfirst of all
that theworldisalive, aliving system.

In the new paradigm science must conceive of reality asa
network of relationships. Thefield of action encompasses aweb of
intrinsically dynamic rel ationshipsthat does not deal with exact truths.

In the new paradigm, it isrecognized that al discoveriesare
limited and approximate, and that science can never provideacompl ete
and definitive understanding of redlity.

The time has come to return to the whol e of things and the
scientific community, adopting thisnew paradigm for the socia sciences
aswell. What we need to recover now isthe science of wisdom, as
anart of living and surviving.

T ROHDEN, Huberto. Sabedoria das parébolas. 3.ed., S&o Paulo: Alvorada, p.
181
2CAPRA, Fritjof. Pertencendo ao universo. S&o Paulo: Cultrix, 1991, p. 11.
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We must seek the reunion of sciencewith wisdom to set norms
for asurvival partnership. The essentiality of the other and nature
demands that the social sciences, like the exact sciences, adopt a
new paradigm, the holistic paradigm. This new paradigm demands
the devel opment of ahol oepistemol ogy that can sustain the creative
evolution of knowledge, along with aharmony of being.

Sciencemust aim at building amore peaceful, fairer, and more
hospitableworld, not just for man, but for al wholiveinit. Universities
must work for the growing awakening of alarge number of individuals.
Every professional must learnto beanintegral man. Theintegral man
isacosmic man and must learn to balance hisinterior with human
peripheries. Itiscosmic becauseitisgoverned by the samelawsthat
govern the outer world. Man was abl e to sophisticate his machines,
but now he hasto expand hisheart, hisfeelings, hislove, and his soul
to every human family, every being, the planet, and the universe.

9.2THENEW ETHICS

Thecrisisof vaues ?Aeavesitsmark not only onthe destruction
of nature but on social structures. Therefore, ethical commitment
cannot be detached from justice. Social injustice islinked to the
destruction of nature and violence against animals. Restoration of
justice and protection of animalswill haveto cometogether.

Studies show that animal cruelty isaninitial step for apotential
criminal. Thelivesof massmurderersand violent criminal s show that
aschildren they inflicted abuse on animals.

Albert Desalvo, the Boston rapist, in hisyouth would lock
dogsand catsin crates of oranges and shoot arrows acrossthe boards.?

3 TRENT, Neil. Crueldade animal. Passos iniciais de um potencial criminoso.
Conferénciaproferidano dia15/10/98, em S&o Paulo. In: Anaisdo || Congresso
Brasileiro do Bem- Estar Animal, p. 37.
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In 1973, Desalvo was found dead in his cell, stabbed in the
heart.

Jeffrey L. Dahmer, a serial killer and sexual deviant,
confessed to having cannibalized seventeen men and boys. As
achild she impaled frogs, beheaded dogs, and pegged catsin
treesin her backyard. In February 1992 he was convicted and
in 1994 killed by another intern. 4

Ted Bundy, serial killer and rapist (1973 to 1978), was
executed in 1989. During his childhood he tortured animals and
witnessed hisfather's brutality against animals.®

In 1998 there was a slaughter in Arkansas, United
States, which horrified the world. Mitchel Johnson, 13, and
Andrew Golden, 11, killed several people at Jonesboro Public
School two days after aviolent massacre by boysin that state.
Inaninterview with CNN television, which was broadcast on
channels around the world, the boys' parents confessed that
they taught children how to shoot early and took them hunting
with adults.®

Aslong as we keep animals in cages, our prisons are
alwaysfull; aslong aswekill animals, homicideswill proliferate;
as long as there is animal slaughter, there will be wars.
Everything that happensto animal s happensto men. Thereisa
relationship in everything. Good and evil arein the hearts of
men. It isin the minds of men that wars begin.

To recognize animal rights, man needs to rethink many
things, change their habits, change their relationship with the
environment. Few people are interested in doing this or see
reason to do so. But the new paradigms of theoretical physics
give us reasons to reevaluate the way we think and interact
with everything that livesin the world.

4*TRENT, Nelil. Ibidem.
STRENT, Nelil. Ibidem.
6 Jornal Estado de Minas. Belo Horizonte, 27 de margo de 1998, p. 20.
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9.3THECOSMICPUZZLE

Today philosophy and science already admit the unity of the
cosmos. And in thisunit there isno hierarchy. The components of
atoms and atomic particles are dynamic patternsthat do not exist as
isolated entities but as parts of aninseparable network of interactions.
Modern physicists show usthat all matter —both on Earth and in
outer space—isengaged in acontinuous cosmic dance. Everythingin
spaceisconnected to everything el se, and no part of it isfundamental.
The properties of any part are determined not by some fundamental
law, but by the properties of all other parts. Physicist Heisenberg, in
studying the material world, has shown usthe essential unity of all
thingsand events. Theworldisinvolved in onegreat unity; no el ement
isisolated, either in present extent or in history. Atoms and worlds
are carried by oneimpulse, and theresultislife.

Modern physicistsbelievethat the apparent worldismerely a
projection of the mental world and that, in a sense, every object
congtitutesan indivisiblewhole. Thismakesthedivision between mind
and matter indefensible. GeorgeWald, Nobel Prizein Physics/ 1967,
believesthat the material universe was generated by a consciousness
that brought lifeintoitsvariousforms of consciousness.

Eastern philosophy has always held that space and time are
constructions of the mind. Space and time apply only to our
particularizing idea. Mystics associate the notions of space and time
with particul ar states of consciousness.

Relativity theory has found that all measures of space and
time arerelative and depend on the observer. Enstein said that timeis
relative. Present, past, and futureinformation is superimposed on the
now, in a continuous space curvature. Thisimplies that an atom,
regardless of being in aset of atoms, isnot just a part of it, but a
microcosm of thewhole, and containsall unlimited potential. just like
theuniversewhere heresides.
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9.4. THEALL-ENCOMPASSING NETWORK

M odern physicists have al so shown us that movement and
rhythm are essential properties of matter.

The content of the universeisamathematical vibrational
force. The genetic system that makes a bird or a child is a
mathematical and chemical formula. Therhythm of our heartisa
number. Thus our hearts beat at their own rhythms. Also thesun, in
itscycle, drivesthe energy that circulatesin the solar system. Thisis
why one part of the equation cannot be nullified without its other
partsbeing impacted. All the harm man doesto nature will eventually
hit man himsalf.

Weareall part of the universe, al brothersand sisters, from
elementary particles, quaks, stonesto slugs, animals, humans, stars,
to galaxies. All lifeforms on earth are related. We have common
organic chemistry and evolutionary heritage. If we go back intime,
we might find acommon ancestor, so man's chemistry lookslike
plant chemistry. If we investigate the molecular machinery of life,
wewill seethat we are essentially identical to trees. Likethem, we
use nucleic acids as genetic material, we use proteinsto control cell
chemistry, and most importantly, we use the same code to translate
nucleic acid information into protein information. We are all of us-
trees, people, fish, worms and bacteria - descended from asingle
convenient instance of the origin of lifebillions of yearsagoin the
early days of the planet.

We all came from the original sphere, where we were all
together. We al so have acommon structure with the elementsthat,
with the exception of hydrogen, were all produced in starsbillions
of years ago, with the same genetic code as all living beings. oxygen
(65%), carbon (18%), hydrogen (10%), etc. We form a cosmic
community, with common origin and common destiny. Soto befine
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with us, we haveto be fine with everything. We have to be fine with
Earth, our mother, and all that inhabitsit to besimilar. Our physical
body isamini nature that hasall that M other Earth has.

Thelifeand death of the stars seem impossibly remote from
human lives, yet we arevery closely linked to their lives. Thevery
stuff we were made of was created long ago in agiant red star. The
formation of the earth may be dueto a supernovastar. After the sun
turned on itsultraviolet light and entered our atmosphere, its heat
generated lightning, and these sources of energy sparked life. Life
on earth comes from the warmth of the sun and itslight. Sunlight,
traveling 300,000 km per second, reaches usin eight minutesin the
form of electromagnetic radiation. Plants harvest sunlight and turn
them into chemical energy. We and the other animals are plant
parasites; therefore we are all solar powered. So our ancestors
worshiped the sun. We are his children.

It isthe same conclusion that mystics come from theinner
realm, while physicists come from the outer realm.

Thisnew way physicists show usthe Universeisthe essence
of Tao, founded by Lao Tzu, and Zen, which teachesusnot to cling
to the thought of opposites, opposites. Being, initsfullness, isunited
with al that lives. Thisunit abolishesall differences. Theteaching of
unity isthe essence of Zen and Tao.

Thisisalso theworldview of the pre-Socrates, who gave
the cosmos a soul: logos, the principleisthe soul of theworld.

The difference from the pre-Socratic worldview to that of
Eastern societies is that they sacralize nature while the Greeks
guestioned its nature to discover its secret.

Thistheory wasreborn under the name of Gaia, theliving
earth, through the English biological James Lovelock, for whom
the earthisaliving being, capable of regulating itself and itsown
climate.

We arereturning to the holistic view of the legendary Greek
who inhabited the logos.
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9.5RECOGNITION OFANIMAL RIGHTS

To recognize animal rights, we have to rethink many things
and change our rel ationshi pswith the environment. Animalsarebeings
that, like man, are deeply absorbed by the adventure of living. He
who has no compassion for animals has no right to speak of human
torture. To the hands of therighteous, everything that livesis sacred.

Theanimal liberation movement will demand greater altruism
than any other (feminism, racism ...), since animal s cannot demand
liberation itself. Asconsciousbeings, wehave aduty not only to respect
all formsof life but to take stepsto prevent the suffering of other
beings.

Humansare the only beingswho arein aposition to help and
guidethelessdevel oped, setting an example of cooperation and help.
They arethe only beings capabl e of transforming themselvesand the
world.

Oneday manwill discover apower greater than atomic power
—that of love. Truelove, the only one capabl e of transforming the
world. On that day man will realize that he has a cosmic duty, and
then only then can he say that heistheking of al creation, the son of
God on earth.
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