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“ Reason is, and ought only to be the slave of the 
passions.”    

~David Hume, A Treatise of Human Nature

This statement may seem counterintuitive to some, especially 
ODZ\HUV��7KH\�DUH�WUDLQHG�IURP�WKH�¿UVW�GD\�LQ�ODZ�VFKRRO�WR�WKLQN��QRW�
IHHO��WKDW�DUJXPHQWV�PXVW�EH�ZHOO�UHDVRQHG��GLVSDVVLRQDWH�VWDWHPHQWV�RI�
why things should be a certain way. Emotion cannot cloud rationality. 
Logic, not feeling, ultimately convinces the decision maker. Perhaps 
this emphasis is why evidence in today’s courtrooms relies on expert 
WHVWLPRQ\� DQG� VFLHQWL¿F� DQDO\VLV��7KH� VLGH�ZLWK� WKH� EHVW� H[SHUWV�� WKH�
most comprehensive tests, and the most thorough studies wins.

But consider for a moment if, instead, rationality could not cloud 
emotion; if feeling, not logic, convinced the decision maker; if evidence 
UHOLHG�PRUH�RQ�LQWXLWLRQ�DQG�LQVWLQFW�UDWKHU�WKDQ�VFLHQWL¿F�DQDO\VLV��:KLOH�
VRPH� ¿HOGV� RI� ODZ�ZRXOG� QRW� EHQH¿W� IURP� VXFK� D� UHYHUVDO�� RQH� DUHD�
VXUHO\�ZRXOG��DQLPDO�ODZ��&RXUW�V\VWHPV�WKDW�KDYH�DGRSWHG�DQ�LQWXLWLRQ�
RULHQWHG� DSSURDFK�RYHU� D� VFLHQFH�RULHQWHG� DSSURDFK�KDYH�PDGH�PRUH�
progress in improving animal welfare.1 That is why reason—as far as it 
involves the “right” thing to do regarding animal welfare—is and ought 
only to be the slave of the passions.

 Lindsay Schafer Hurt is an attorney with Armbrecht Jackson, LLP, in 
Mobile, Alabama. She graduated from Mercer University School of Law in 2013.

1 Compare McDonald’s Corp. v. Steel, [1997] EWHC (QB) 366 (Eng.), as 
reprinted in Sonia S. Waisman, Bruce A. Wagman, & Pamela D. Frasch, animal law 
– Cases & materials 177 (Carolina Academic Press, 2d ed., 2002), with N.J. Soc’y for 
WKH�3UHYHQWLRQ�RI�&UXHOW\�7RZDUGV�$QLPDOV�Y��1�-��'HS¶W�RI�$JULF���1R��$��������7���
2007 WL 486764 (N.J. Super. Ct. App. Div. Feb. 16, 2007) (per curiam). Cf. Mariann 
Sullivan & David J. Wolfson, If It Looks Like a Duck … New Jersey, The Regulation 
of Common Farming Practices, and the Meaning of “Humane” in animal law & the 
Courts: a reader�������������7DLPLH�/��%U\DQW��HW�DO��HGV���������
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i. introduction 

Although people presumably have used animals in experiments, 
fought animals against each other, and otherwise abused or tortured 
DQLPDOV�IRU�KXQGUHGV�RI�\HDUV�� LW�ZDV�QRW�XQWLO� WKH�PLG�� WR� ODWH�����V�
that statutes began to address these practices.2 The connection between 
SRS�FXOWXUH¶V�SV\FKRORJLFDO� LQÀXHQFHV�RQ�VRFLHW\�DQG�SHRSOH¶V�DELOLW\�
WR�HPSDWKL]H�DQG�DQWKURSRPRUSKL]H�KHOSV�H[SODLQ�WKLV�VKLIW��7KH�PHGLD�
KHOSV�FXOWLYDWH�LQFUHDVHG�VHQWLPHQW�IRU�DQLPDO�ZHOIDUH��ZKLFK�LV�WKH�¿UVW�
burden to overcome when advocating for a change in this area of the 
ODZ��7KH�VHFRQG�KXUGOH�LV�FRQYLQFLQJ�WKH�FRXUWV�WR�UHFRJQL]H�WKDW�XVLQJ�
SXUHO\�VFLHQWL¿F�HYLGHQFH�LQ�WKLV�¿HOG�LV�OLNH�WU\LQJ�WR�IRUFH�D�VTXDUH�SHJ�
LQWR� D� URXQG�KROH��3RS� FXOWXUH²VSHFL¿FDOO\�'LVQH\�PRYLHV� IHDWXULQJ�
animal characters (perhaps the term should be “pup” culture)—has 
DOUHDG\�DFFRPSOLVKHG�WKH�¿UVW�WDVN�E\�FXOWLYDWLQJ�DQ�LQFUHDVHG�LQWHUHVW�
in animal rights. The second obstacle still remains. Only when courts 
UHDOL]H�WKDW�SDVW�SUHFHGHQW�LV�QR�ORQJHU�LQ�NHHSLQJ�ZLWK�WKH�LQFUHDVLQJ�
FRQFHUQ�RYHU�DQLPDO�ZHOIDUH��DQG�WKDW�VFLHQWL¿F�HYLGHQFH�RI�VXIIHULQJ�
LV� LQDGHTXDWH� WR�PHDVXUH�RU� LGHQWLI\�FUXHOW\��ZLOO� WKHUH�EH�D�VXI¿FLHQW�
change in the legal protections given to animals.

ii. studies on fuzzy feelings  

Many standard human psychology textbooks “[are] based 
on the belief in a[n]…emotional continuity between animals and 
humans.”3 The ability to imagine oneself in another’s position—to 
HPSDWKL]H²EHJLQV� WR� GHYHORS� GXULQJ� FKLOGKRRG�4 Moreover, “[t]his 
KXPDQ�DELOLW\�WR�HPSDWKL]H�ZLWK�DQRWKHU�LV�QRW�OLPLWHG�WR�RWKHU�KXPDQ�
targets. Anthropomorphism…is likely a byproduct of the ability to 
draw upon one’s own beliefs, feelings, intentions, and emotions, and 
apply the knowledge of these experiences to the understanding of the 
mental states of other species.”5� 5HVHDUFKHUV�ZRUNLQJ� LQ� WKH� ¿HOG� RI�

2 Cf. Linda J. Keeling, Getting the Basics Right!, in proCeedings oF the int’l 
ConFerenCe on animal welFare eduC., 8 (European Commission 2010), available 
at http://ec.europa.eu/food/animal/welfare/seminars/docs/����������BSURFHHGLQJV�
pdf; Alistair B. Lawrence, Janine Muldoon, Nelly Lakestani, Candace E. Currie, & 
Joanne Williams, Animal Welfare Education: Evidence for Action, in proCeedings oF 
the int’l ConFerenCe on animal welFare eduC.,10 (European Commission 2010).

3 Sullivan & Wolfson, supra note 1, at 124.
4 See Lawrence et al., supra�QRWH����DW�������
5 Marissa A. Harrison & A.E. Hall, Anthropomorphism, Empathy, and 

Perceived Communicative Ability Vary With Phylogenetic Relatedness to Humans, 
4(1) J. soC., eVolutionary, & Cultural psyChology 34, 35 (2010) (citing G. Gallup, 
Do Minds Exist In Species Other Than Our Own?, 2 neurosCienCe & BioBehaVioral 
reViews 237-238 (1985)).

http://ec.europa.eu/food/animal/welfare/seminars/docs/
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DQLPDO�ZHOIDUH� KDYH� UHFRJQL]HG� WKDW� FKLOGUHQ¶V� HPSDWKHWLF� UHVSRQVHV�
DQG�DWWLWXGHV�DUH�³SRWHQWLDOO\�VWURQJ�LQÀXHQFHV�RQ�VWLPXODWLQJ�SRVLWLYH�
behaviour [sic] towards animals in children.”6 Muldoon et al. believe that 
a better understanding of children’s empathy, combined with teaching 
children how to be humane, will promote caring behavior in children.7 
Ultimately, “[a] lack of empathy…restrains people from caring about 
[a]nimal [w]elfare.”8

Young people who develop caring behavior during their 
formative years will carry those skills and attitudes with them to 
adulthood,9 resulting in a society that is more conscious of animal 
welfare.10 Using anthropomorphism and “[c]alling on the feelings of 
children when considering the humane treatment of animals can be a 
powerful … tool.”11�6SHFL¿FDOO\��WKH�ZD\�DQLPDOV�DUH�UHSUHVHQWHG�LQ�WKH�
environment in which young people grow up contributes to the attitudes 
and empathy children develop towards animals.12 Thus cultural norms, 
especially the media and pop culture in today’s society, have a strong 
LQÀXHQFH�RQ�KRZ�FKLOGUHQ²DQG�KHQFH�IXWXUH�DGXOWV²YLHZ�DQLPDOV�13

Although “[e]xperience with animals is perhaps the strongest 
LQÀXHQFH�RQ�>FKLOGUHQ¶V@�DWWLWXGHV�´�WKH�DPRXQW�RI�H[SHULHQFH�FKLOGUHQ�
have with animals may not be as important as the quality of experience 
they have.14 For example, a young victim of a dog bite may be less 
likely to form a positive attitude or caring behavior towards animals 
than a child who has had little experience, good or bad, with a dog. The 
inverse also holds true: a child who has only a few exceptionally good 
experiences with animals may be more likely to develop a positive view 
towards animals than a child who has many neutral experiences.

6 Janine Muldoon, Joanne Williams, Alistair Lawrence, Nelly Lakestani, & 
Candace Currie, promoting a ‘duty oF Care’ towards animals among Children 
and young people��DW������8QLY��RI�6W��$QGUHZV�6HSW���������available at http://www.
UHVHDUFK�HG�DF�XN�SRUWDO�¿OHV���������'HIUDB<U�5HSRUWB6HS���SGI. 

7 Id. at 5.
8 Dirk Lips, Animal Welfare Education Programs, in proCeedings oF the 

int’l ConFerenCe on animal welFare eduC., 58 (European Commission 2010).
9 See Muldoon et al., supra note 6, at 19 (citing E. S. Paul & J. Serpell, 

Childhood Pet Keeping and Humane Attitudes in Young Adulthood, 2 animal welFare 
����������������

10 See Marie Helene Schieb, Lars Roeper, & M. Hametter, Animal Welfare 
Education for Children, in proCeedings oF the int’l ConFerenCe on animal welFare 
eduC.�� DW� ������ �(XURSHDQ� &RPPLVVLRQ� ������ �VWDWLQJ� WKDW� ³DQ� LPSURYHPHQW� RI�
SHRSOH�DQLPDO�UHODWLRQV�LV�HVSHFLDOO\�GXUDEOH�LI�NQRZOHGJH�LV�WUDQVIHUUHG�WR�FKLOGUHQ´��

11 D.C. Turner, Importance of Animals to Children, Anthropomorphism, and 
the Development of Empathy, in proCeedings oF the int’l ConFerenCe on animal 
welFare eduC.��DW���������(XURSHDQ�&RPPLVVLRQ�������

12 Muldoon et al., supra note 6, at 6.
13 See id. at 10.
14 Id. at 20.

http://www.research.ed.ac.uk/portal/files/5277504/Defra_Yr1Report_Sep09.pdf
http://www.research.ed.ac.uk/portal/files/5277504/Defra_Yr1Report_Sep09.pdf
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Furthermore, experience with animals encompasses two distinct 
forms of contact: direct and indirect, both of which are important. Direct 
experience involves contact with real animals, as in the example given 
above, whereas indirect experience is comprised of exposure to animal 
likenesses, such as toys, television, and movies. Since people’s early 
basic attitudes towards animals are likely to be shaped by the ways their 
culture uses and represents animals, the media has the power to shape 
children’s unconscious feelings towards animals.15 Especially in Western 
cultures, “animal representations are introduced into all aspects of a 
FKLOG¶V�OLIH�´�IURP�IX]]\�WR\V�DQG�FORWKLQJ�WR�OLWHUDWXUH��WHOHYLVLRQ�VKRZV��
and movies.16�6RPH�FRPPHQWDWRUV�FRQWHQG� WKDW� VXFK�¿FWLRQDOL]DWLRQV�
DQG�SHUVRQL¿FDWLRQV�RI�DQLPDOV�FUHDWH�DQ�LGHDOL]HG�YLHZ�RI�WKH�DQLPDO�
kingdom, populated by furry “friends.” Although some believe these 
LGHDOL]DWLRQV� ³PD\�XQFRQVFLRXVO\� LQÀXHQFH� DGXOW� EHKDYLRXU� >VLF@� DQG�
engender impossible expectations for actual animals,”17 a person’s 
ability to care for animals is likely not as important as his or her empathy 
towards them in bringing about greater legal protection for animals.

Furthermore, media often use an anthropomorphic approach—
which is “likely necessary for the social construction of animal 
welfare”18—when portraying animals by giving animals human 
WUDLWV�� WKXV� EUHDNLQJ� GRZQ� WKH� FODVVLF� KXPDQ�DQLPDO� GLVWLQFWLRQ�19 
Such representations imbue certain animals “with characteristics 
that make them more worthy of care and respect.”20� 6SHFL¿FDOO\��
PDPPDOV�JHQHUDOO\�UHFHLYH�PRUH�SRVLWLYH�FKDUDFWHULVWLFV�WKDQ�¿VK�DQG�
invertebrates. However, even the mammal category can be broken down 
further; farm animals usually receive only minor roles, and mammal 
PHDW¶V�RULJLQV�DUH�RIWHQ�RYHUORRNHG�RU�PLQLPL]HG��0RUHRYHU��WHOHYLVLRQ�
SURJUDPV�WHQG�WR�FULWLFL]H�FUXHOW\�WRZDUGV�QRQ�IDUP�PDPPDOV�EXW�DYRLG�
the treatment of farm animals.21 The difference in legal protections 
between farm mammals and other mammals may have its causes in both 
this disparate media treatment—indirect contact—and the lack of direct 

15 Id. at 24. Cf. Nick Jukes, Catalysing Change in the Curriculum: The Vision 
and Practice of InterNICHE, in proCeedings oF the int’l ConFerenCe on animal 
welFare eduC.��DW��������(�&���������OLVWLQJ�PHGLD�DV�DQ�LQQRYDWLYH�DQG�DOWHUQDWLYH�
means to promoting animal welfare education).

16 Muldoon et al., supra note 6, at 24.
17 Id.�DW�������
18 Harrison & Hall, supra note 5, at 46 (citing S. Wantanabe, How Animal 

Psychology Contributes to Animal Welfare, 106 applied animal BehaViour sCienCe 
����������������

19 Muldoon et al., supra note 6, at 25.
20 Id. (citing J. E. Lerner & L. Kalof, The Animal Text: Message and Meaning 

in Television Advertisements, 40 soCiologiCal Quarterly����������������
21 Id. (citing E. S. Paul, The Representation of Animals on Children’s 

Television, 9 anthrozoös�����������������
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contact children have with pigs, cows, or chickens.22 Compared to farm 
animals, children have more direct contact with companion animals 
such as dogs, cats, and to a lesser extent horses.

iii. disney moVies and fuzzy toys 

3RS�FXOWXUH��VSHFL¿FDOO\�'LVQH\�PRYLHV��HQKDQFHV�WKH�LQWXLWLYH�
FRQQHFWLRQ�EHWZHHQ�KXPDQV�DQG�DQLPDOV�E\�IXO¿OOLQJ�ERWK�WKH�TXDQWLW\�
and quality of experience necessary to engender empathy and caring 
attitudes towards animals in children. Aside from princesses (who notably 
always have lovable animal friends), animal stars are perhaps the most 
UHFRJQL]DEOH�DQG�EHORYHG�'LVQH\�FKDUDFWHUV��)RU�H[DPSOH��IURP�����²
ZKHQ�'LVQH\�UHOHDVHG�LWV�¿UVW�IHDWXUH�¿OP�OHQJWK�PRYLH²WKURXJK�WKH�
end of 2012, the children’s entertainment giant produced 72 animated 
DQG�QRQ�DQLPDWHG�PRYLHV�WKDW�IHDWXUH�DQLPDO�FKDUDFWHUV�DV�WKH�SULPDU\�
stars.23 The most memorable of these include “Dumbo,” “Bambi,” “101 
Dalmatians,” “Homeward Bound: The Incredible Journey,” and “The 

22 See id. at 26.
23 See Disney Movies Guide, disneymoVieslist.Com, http://www.

GLVQH\PRYLHVOLVW�FRP�GLVQH\�PRYLHV�DVS (last visited Apr. 11, 2013) (dumBo (1941), 
BamBi (1942), the three CaBalleros (1944), Fun and FanCy Free (1947), lady and 
the tramp (1955), 101 dalmatians (animated version) (1961), the legend oF loBo 
(1962), the inCrediBle Journey (1963), King oF the grizzlies”(1970), the aristoCats 
(1970), Chandar, the BlaCK leopard oF Ceylon (1972), run, Cougar, run (1972), 
roBin hood (1973), the resCuers (1977), a tale oF two Critters (1977), the many 
adVentures oF winnie the pooh (1977), the FoX and the hound (1981), Basil—
the great mouse deteCtiVe (1986), BenJi the hunted (1987), oliVer and Company 
(1988), duCK tales: the moVie—treasure oF the lost lamp (1990), the resCuers 
down under (1990), homeward Bound: the inCrediBle Journey (1993), the lion 
King (1994), a gooFy moVie (1995), homeward Bound ii: lost in san FranCisCo 
(1996), 101 dalmatians (QRQ�DQLPDWHG�YHUVLRQ) (1996), the lion King ii: simBa’s 
pride (1998), miCKey’s onCe upon a Christmas (1999), an eXtremely gooFy moVie 
(2000), whispers: an elephant’s tale (2000), 102 dalmatians (2000), miCKey’s 
magiCal Christmas: snowed in at the house oF mouse (2001), lady and the tramp 
ii: sCamp’s adVenture (2001), the Country Bears (2002), winnie the pooh: a Very 
merry Christmas (2002), Brother Bear (2003), 101 dalmatians ii: patCh’s london 
adVenture (2003), piglet’s Big moVie (2003), Finding nemo (2003), teaCher’s pet 
(2004), home on the range (2004), winnie the pooh: springtime with roo (2004), 
miCKey’s twiCe upon a Christmas (2004), the lion King 1½ (2004), Valiant (2005), 
pooh’s heFFalump moVie (2005), ChiCKen little (2005), air Buddies (2006), Brother 
Bear 2 (2006), the FoX and the hound 2 (2006), BamBi ii (2006), the wild (2006), 
my Friends tigger and pooh: super sleuth Christmas (2007), ratatouille (2007), 
underdog (2007), snow Buddies (2008), Bolt (2008), BeVerly hills Chihuahua 
(2008), santa Buddies (2009), ponyo (2009), tigger and pooh and a musiCal too 
(2009), g-ForCe (2009), spaCe Buddies (2009), the searCh For santa paws”(2010), 
spooKy Buddies (2011), winnie the pooh (2011), BeVerly hills Chihuahua 2 (2011), 
santa paws 2: the santa pups (2012), BeVerly hills Chihuahua 3: ViVa la Fiesta! 
(2012), and treasure Buddies (2012)).

DisneyMoviesList.com
http://www.disneymovieslist.com/disney-movies.asp
http://www.disneymovieslist.com/disney-movies.asp
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Lion King,” to name a few. When one adds movies that feature animals 
DV�FR�VWDUV�DORQJVLGH�KXPDQ�DFWRUV�RU�LQ�ZKLFK�WKH�SORW�UHYROYHV�DURXQG�
animals—“Old Yeller,” “Air Bud,” and “Secretariat,” for example—the 
total increases to 109.24 This list does not even begin to account for 
movies in which animals play minor roles as friends or sidekicks of 
main characters, such as the White Rabbit in “Alice in Wonderland” or 
Iago the parrot and Raj the tiger in “Aladdin.” Nor does the list include 
QRQ�'LVQH\�¿OPV�RU� WHOHYLVLRQ�VKRZV� WKDW�DUH�HLWKHU�VSLQRIIV�RI� WKHVH�
movies or feature an independent cast of animals.

Another important fact to consider is that all of the Disney 
DQLPDWHG� ¿OPV� LQHYLWDEO\� UHVXOW� LQ� FRUUHVSRQGLQJ� FKLOG�IULHQGO\�
paraphernalia: stuffed animals, clothing, blankets, decor, school 
supplies, and so on. Clearly, the volume and beloved nature of these 
Disney movies and their product lines contribute to the quantity and 
quality of experience children have with animals during their formative 
years. The subconscious, positive view of Pongo the Dalmatian that 
children developed when they watched the movie and subsequently 
played with a stuffed toy Dalmatian carries over into adulthood.25 On a 
societal scale, these empathetic and caring attitudes translate into greater 
protections for animals, especially those animals prevalent in media.

'LVQH\� ¿OPV� DQG� UHODWHG� SDUDSKHUQDOLD� QRW� RQO\� HQKDQFH� WKH�
indirect contact children have with animals, they also contribute to the 
direct contact children experience, but on a more limited scale. For 
example, a dog breed’s popularity often correlates to the release of a 
Disney movie featuring that breed. To illustrate, Disney’s “Air Bud,” a 
¿OP�IHDWXULQJ�D�*ROGHQ�5HWULHYHU��GHEXWHG�LQ�������DQG�VLQFH�WKHQ�WKH�
entertainment company has released eleven additional spinoffs of the 
¿OP²URXJKO\�RQH�HYHU\� WZR�\HDUV�26 Compare those release dates to 
data compiled by the American Kennel Club: since at least 2002, the 

24 See id. (song oF the south (1946), the adVentures oF iChaBod and mr. 
toad (1949), old yeller (1957), the shaggy dog (1959), greyFriars BoBBy (1961), 
Big red (1962), saVage sam (1963), miraCle oF the white stallions (1963), a tiger 
walKs (1964), the ugly daChshund (1966), Charlie, the lonesome Cougar (1967), 
monKeys, go home! (1967), the Jungle BooK (1967), the BareFoot eXeCutiVe 
(1971), the BisCuit eater (1972), mustang (1973), the shaggy d.a. (1976), the Cat 
From outer spaCe (1978), Cheetah (1989), white Fang (1991), rudyard Kipling’s 
the Jungle BooK (1994), white Fang 2 (1994), air Bud (1997), air Bud: golden 
reCeiVer (1998), mighty Joe young (1998), air Bud 3: world pup (2000), air Bud: 
seVenth inning FetCh (2002), snow dogs (2002), air Bud spiKes BaCK (2003), the 
young BlaCK stallion (2003), liFe is ruFF (2005), the shaggy dog (remake) (2006), 
seCretariat (2010), and FranKenweenie (2012)).

25 See Muldoon et al., supra note 6, at 19.
26 See disneymoVieslist.Com, supra at note 23 (air Bud (1997), air Bud: 

golden reCeiVer (1998), air Bud 3: world pup (2000), air Bud: seVenth inning 
FetCh (2002), air Bud spiKes BaCK (2003), air Buddies (2006), snow Buddies (2008), 
santa Buddies (2009), spaCe Buddies (2009), spooKy Buddies (2011), and treasure 
Buddies (2012)).

DisneyMoviesList.com
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*ROGHQ�5HWULHYHU�KDV�EHHQ�RQH�RI�WKH�WRS�¿YH�PRVW�SRSXODU�EUHHGV�LQ�WKH�
United States.27 While statistics were not available for each year since 
2002 or for earlier years, it is likely that, given the Golden Retriever’s 
consistently high popularity rankings, the breed took a top spot on the 
list for several years before 2002 as well. Thus a clear correlation exists 
between popular Disney animal movies and actual pet ownership,28 
leading to increased direct contact between children and animals.

7KH�GLVSDULW\�LQ�OHJDO�SURWHFWLRQ�DIIRUGHG�WR�QRQ�IDUP�PDPPDOV�
DQG� IDUP�DQLPDOV� DOVR� OLNHO\�KDV� LWV� URRWV� LQ�'LVQH\�¿OPV��7KHUH� DUH�
few, if any, laws that actually protect farm animals from the abysmal 
conditions present on factory farms, whereas companion animals enjoy 
VOLJKWO\�PRUH�SURWHFWLRQ�XQGHU�DQWL�FUXHOW\�VWDWXWHV�29 A similar disparity 
exists in Disney movies. Of the 109 movies that feature animals as 
WKH�PDLQ�FKDUDFWHUV�RU�DV�FR�VWDUV��RU�ZKRVH�SORW� IRFXVHV�RQ�DQLPDOV��
RQO\� ¿YH� LQYROYH� IDUP� DQLPDOV²³7KH�7KUHH�&DEDOOHURV´� DQG� ³'XFN�
Tales,” both of which feature ducks; “Piglet’s Big Movie;” “Home 
on the Range;” and “Chicken Little,” which star a pig, cows, and 
chickens, respectively.30 Compare this representation rate of less than 
¿YH�SHUFHQW�WR�WKH�SHUFHQWDJH�RI�'LVQH\�PRYLHV�WKDW�IHDWXUH�WKH�FODVVLF�
companion animals: nearly half focus on dogs or cats.31 Such a gross 
underrepresentation leads to a lack of experience children have with 
farm animals and may translate to a lack of legal protection.

27 Am. Kennel Club, AKC Dog Registration Statistics, http://www.akc.org/
UHJ�GRJUHJBVWDWV�FIP (last visited Apr. 11, 2013). 

28� +RZHYHU�� WKH� UHODWLRQVKLS�PD\� EH� UHYHUVHG��PHDQLQJ� LQFUHDVHG� DQLPDO�
VSHFL¿F�RZQHUVKLS�FRXOG�DFWXDOO\�KDYH�VSXUUHG�WKH�PDNLQJ�DQG�VXEVHTXHQW�SRSXODULW\�
of movies featuring that animal.

29� )RU�H[DPSOH��WKH�$QLPDO�:HOIDUH�$FW����8�6�&����������HW�VHT���VSHFL¿FDOO\�
exempts farm animals from its coverage. See 7 U.S.C. § 2132(g). Similarly, the Animal 
:HOIDUH�5HJXODWLRQV����&�)�5���������HW�VHT���VSHFL¿FDOO\�H[FOXGHV�IDUP�DQLPDOV�IURP�
its provisions.

30 See disneymoVieslist.Com , supra note 23.
31 See id. (lady and the tramp (1955), 101 dalmatians (animated version) 

(1961), the inCrediBle Journey (1963), the aristoCats (1970), the FoX and the 
hound (1981), BenJi the hunted (1987), oliVer and Company (1988), homeward 
Bound: the inCrediBle Journey (1993), a gooFy moVie (1995), homeward Bound 
ii: lost in san FranCisCo (1996), 101 dalmatians (QRQ�DQLPDWHG�YHUVLRQ) (1996), 
an eXtremely gooFy moVie (2000), 102 dalmatians (2000), lady and the tramp ii: 
sCamp’s adVenture (2001), 101 dalmatians ii: patCh’s london adVenture (2003), 
teaCher’s pet (2004), air Buddies (2006), underdog (2007), snow Buddies (2008), 
Bolt (2008), BeVerly hills Chihuahua (2008), santa Buddies (2009), spaCe Buddies 
(2009), the searCh For santa paws (2010), spooKy Buddies (2011), old yeller 
(1957), the shaggy dog (1959), greyFriars BoBBy (1961), Big red (1962), saVage 
sam (1963), the ugly daChshund (1966), the BisCuit eater (1972), the shaggy d.a. 
(1976), the Cat From outer spaCe (1978), white Fang (1991), white Fang 2 (1994), 
air Bud (1997), air Bud: golden reCeiVer (1998), air Bud 3: world pup (2000), air 
Bud: seVenth inning FetCh (2002), snow dogs (2002), air Bud spiKes BaCK (2003), 
liFe is ruFF (2005), the shaggy dog (remake) (2006), and FranKenweenie (2012)).

http://www.akc.org/reg/dogreg_stats.cfm
http://www.akc.org/reg/dogreg_stats.cfm
DisneyMoviesList.com
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iV. oVercoming the awareness hurdle 

Legislative branches and voter ballots in the United States have 
EHHQ�VRPHZKDW�PRUH�DPHQDEOH�WKDQ�WKH�MXGLFLDO�EUDQFK�WR�UHFRJQL]LQJ�
animal interests. Legislators’ and voters’ ability to rely on their emotions 
likely has caused the slightly better response and resulted in a heightened 
ability to overcome inertia in the realm of animal welfare, whereas the 
judiciary is bound by its reliance on science. The empathy towards 
animals that lawmakers and voters developed when they watched 
Disney movies as children carried over into adulthood and manifested 
itself in the animal rights movement. Voters in a few states have banned 
certain factory farming practices,32 and there is evidence even in 
factory farming that Disney media may have subconsciously affected 
the industry’s mindset. For instance, major pork producers recently 
pledged to slowly phase out gestation crates,33 and the American Veal 
Association Board of Directors unanimously approved a new policy 
that the veal industry transition from veal crates to group housing by the 
end of 2017.34�7KH�FR�SUHVLGHQW�RI�D�OHDGLQJ�YHDO�SURGXFHU�HYHQ�FDOOHG�
veal crates “inhumane and archaic.”35 Courts, on the other hand, cannot 
keep pace. Common law prevents most judges from being able to fully 
consider their intuition or adhere to the caring attitudes they developed 
as children.

To illustrate, thousands of plaintiffs have brought cases to 
recover emotional damages for injuries to pets, but the vast majority of 
state courts do not allow such recovery for a variety of reasons.36 In cases 
DOOHJLQJ� QHJOLJHQW� LQÀLFWLRQ� RI� HPRWLRQDO� GLVWUHVV�� WKH� LQMXUHG� SHUVRQ�

32 Sullivan & Wolfson, supra�QRWH����DW��������
33 Steve Karnokowski, Gestation Crates For Pigs Phased Out By Pork 

Industry To Improve Treatment Of Animals, huFFington post (Mar. 22, 2012), http://
ZZZ�KXI¿QJWRQSRVW�FRP������������JHVWDWLRQ�FUDWHV�IRU�SLJVBQB��������KWPO. 

34 Rod Smith, Veal Group Housing Approved, FeedstuFFs, Aug. 6, 2007, at 3.
35 Humane Soc’y of the U.S., Strauss Veal and Marcho Farms Eliminating 

&RQ¿QHPHQW� E\�&UDWH (Feb. 22, 2007), available at http://www.humanesociety.org/
DVVHWV�SGIV�IDUP�VWUDXVVBYHDOBPDUFKRBIDUPV�SGI. 

36 See, e.g., McDougall v. Lamm, 48 A.3d 312 (N.J. 2012); Shera v. N.C. 
State Univ. Veterinary Teaching Hosp., 723 S.E.2d 352 (N.C. Ct. App. 2012); Scheele 
Y��'XVWLQ������$��G������9W���������.DXIPDQ�Y��/DQJKRIHU������3��G������$UL]��&W��
App. 2009); Koester v. VCA Animal Hosp., 624 N.W.2d 209 (Mich. Ct. App. 2009); 
Feger v. Warwick Animal Shelter, 814 N.Y.S.2d 700 (N.Y. App. Div. 2006); Burgess 
v. Shampooch Pet Indus., Inc., 131 P.3d 1248 (Kan. Ct. App. 2006); Carbasho v. 
Musulin, 618 S.E.2d 368 (W. Va. S. Ct. App. 2005); Lachenman v. Stice, 838 N.E.2d 
451 (Ind. Ct. App. 2005); Kennedy v. Byas, 867 So. 2d 1195 (Fl. Dist. Ct. App. 2004); 
Oberschlake v. Veterinary Ass’n Animal Hosp., 785 N.E.2d 811 (Ohio Ct. App. 2003); 
Mitchell v. Heinrichs, 27 P.3d 309 (Alaska 2001); Nichols v. Sukaro Kennels, 555 
N.W.2d 689 (Iowa 1996).

http://www.huffingtonpost.com/2012/03/22/gestation-crates-for-pigs_n_1372073.html
http://www.huffingtonpost.com/2012/03/22/gestation-crates-for-pigs_n_1372073.html
http://www.humanesociety.org/assets/pdfs/farm/strauss_veal_marcho_farms.pdf
http://www.humanesociety.org/assets/pdfs/farm/strauss_veal_marcho_farms.pdf
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usually must be related to the party bringing the claim. For example, 
in Rabideau v. City of Racine,37�SROLFH�RI¿FHUV�VKRW�WKH�SODLQWLII¶V�GRJ�
in plain view, so she sued for emotional distress damages. Despite the 
Supreme Court of Wisconsin’s recognition that humans and dogs share 
a special bond and have done so for thousands of years,38 the Court 
QHYHUWKHOHVV�UHVRUWHG�WR�WKH�ORQJ�HVWDEOLVKHG�SUHFHGHQW�WKDW�WKH�SODLQWLII�
FRXOG�QRW� UHFRYHU�XQGHU�KHU�QHJOLJHQW� LQÀLFWLRQ�RI� HPRWLRQDO�GLVWUHVV�
theory because she and her dog were not related.39

&RXUWV�DOVR�GHQ\�UHFRYHU\�IRU�LQWHQWLRQDO�LQÀLFWLRQ�RI�HPRWLRQDO�
distress in pet injury cases, as did the Rabideau court, because courts 
XVXDOO\� ¿QG� WKDW� LQWHQWLRQDO� LQÀLFWLRQ� GRHV� QRW� RFFXU� LQ� FRPSDQLRQ�
animal cases, which is what happened in Gluckman v. American Airlines, 
Inc.40 In that case, the plaintiff’s dog was in an airplane cargo crate 
IRU�KRXUV�RQ�D�KRW�VXPPHU�GD\�LQ�$UL]RQD�DQG�VXIIHUHG�IURP�H[WUHPH�
heat exhaustion and brain damage.41 American Airlines broke policy 
mandates to keep air cargo compartments at a certain temperature.42 The 
court found that, although the airline did not follow policy, it had not 
directed that conduct towards the plaintiff.43

Both Rabideau and Gluckman show how deeply the courts are 
HQWUHQFKHG� LQ� WKHLU�SULRU�GHFLVLRQV��(YHQ� LI�D� MXGJH�V\PSDWKL]HV�ZLWK�
a plaintiff and might be personally inclined to rule in his or her favor, 

37 627 N.W. 2d 795 (Wis. 2001).
38 Id. at 798, stating:

At the outset, we note that we are uncomfortable with the law’s 
FROG�FKDUDFWHUL]DWLRQ�RI�D�GRJ«�DV�PHUH�µSURSHUW\��/DEHOLQJ�D�GRJ�
‘property’ fails to describe the value human beings place upon the 
companionship that they enjoy with a dog… .  This term inadequately 
and inaccurately describes the relationship between a human and a 
dog.

The association of dog and human is longstanding. Dogs have been 
a part of human domestic life since 6,300 B.C. Archaeologists have 
XQFRYHUHG� D� �������\HDU�ROG� EXULDO� VLWH� LQ� ZKLFK� D� KXPDQ� EHLQJ�
and a dog lay buried together. ‘The arm of the person was arranged 
RQ� WKH� GRJ¶V� VKRXOGHU�� DV� LI� WR� HPSKDVL]H� WKH� ERQGV� WKDW� H[LVWHG�
between these two individuals during life.’ [citation omitted]. Dogs 
are as much a part of the human experience that we need not cite 
to authority when we note that…dogs continue to provide humans 
with devoted friendship.

39 Id.
40 844 F.Supp��������������6�'�1�<��������
41 Id.
42 See generally, id.
43 Id.,at 158.

F.Supp
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precedent constrains the decision and mandates otherwise.44 There is 
hope, however. Case law can be changed when a judge feels that the old 
way of doing things is no longer adequate or relevant. Take Campbell 
v. Animal Quarantine Station,45 for example. In that case, the Supreme 
&RXUW�RI�+DZDLL�DI¿UPHG�DQ�HPRWLRQDO�GDPDJHV�DZDUG�WR�D�IDPLO\�ZKRVH�
dog had negligently been left in a hot car while awaiting transport from 
a quarantine station.46�7KH� IDPLO\�ZDV�QRWL¿HG�RI� WKH�GRJ¶V�GHDWK�YLD�
telephone.47 Normally, a plaintiff would have to show that the emotional 
distress manifested itself in physical symptoms, but Hawaii had done 
away with the requirement years ago.48 Another requirement is that 
the plaintiff must either be an eyewitness to the accident or located 
a reasonable distance away from the accident, but the court departed 
from that general rule as well.49�:KLOH� WKH� FRXUW� XOWLPDWHO\� DI¿UPHG�
the damages award to the dog’s family in that case, the amount was 
relatively low—$1,000 for the entire family.50 Had they received more 
at the trial court level, the result may have been different.

Compare generally stagnant case law in the United States to 
slightly more dynamic statutes. Importantly, the difference lies in the 
fact that Disney movies span multiple generations and reach as far 
back as the Silent Generation, or those born prior to World War II. The 
¿UVW�SUHGRPLQDQWO\�DQLPDO�FDVW�GHEXWHG�LQ�³'XPER´�LQ�������PHDQLQJ�
that children who enjoyed the movie were born in the 1930s. Disney 
released at least one animal movie almost every year thereafter.51 Thus 
WKDW� ¿UVW� JURXS� RI� FKLOGUHQ� ZKR� JUHZ� XS� ZDWFKLQJ� 'LVQH\� FODVVLFV�
UHDFKHG�DQ�DJH�DW�ZKLFK�WKH\�FRXOG�HIIHFW�OHJDO�FKDQJH�DURXQG�WKH�PLG�
twentieth century. Predictably, laws that attempted to protect animal 
ZHOIDUH�DQG�SURPRWH�WKHLU�LQWHUHVWV�¿UVW�EHJDQ�WR�DSSHDU�LQ�WKH�PLGGOH�
of the twentieth century. Congress enacted the Humane Slaughter Act 
in 1958,52�WKH�¿UVW�YHUVLRQ�RI�WKH�$QLPDO�:HOIDUH�$FW�SDVVHG�LQ������53 
WKH�¿UVW�VWDWH�DQWL�DQLPDO�FUXHOW\�VWDWXWH�SDVVHG�LQ�������DQG�EHIRUH�WKH�
turn of the century, every state code contained some kind of prohibition 

44 Id. (stating that courts that “view[] a pet as more than property … are 
DEHUUDWLRQV�À\LQJ�LQ�WKH�IDFH�RI�RYHUZKHOPLQJ�DXWKRULW\�WR�WKH�FRQWUDU\´�DQG�QRWLQJ�
that “sentiment will not be considered in assessing market value for purposes of 
determining measure of damages for destruction of a dog”).

45 Campbell v. Animal Quarantine Station, 632 P.2d 1066 (Haw. 1981). 
46 Id. at 1067.
47 Id.
48 Id. at 1068 (citing Rodrigues v. State, 472 P.2d 509 (Haw. 1970)).
49 Id. at 1069.
50 Id. at 1067.
51 See disneymoVieslist.Com, supra note 23.
52 Humane Slaughter Act 7 U.S.C. § 1901 et. seq. (1958). [Rule 12)
53 Laboratory Animal Act of 1966, 7 U.S.C. § 2131 et. seq. (1966). [Rule 12]

DisneyMoviesList.com
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against such practices.54 While these statutes do not provide much bite 
in the struggle for improved animal welfare, they are generally better 
than the current state of much of the case law.

V. science Vs. intuition 

a. The American Approach

Two facts explain why the common law in the United States 
LV�VR�UHVLVWDQW�WR�FKDQJH�LQ�WKH�DUHD�RI�DQLPDO�ODZ��7KH�¿UVW�LV�WKH�IDFW�
WKDW� PRVW� HYLGHQFH�� HVSHFLDOO\� LQ� UHFHQW� \HDUV�� FRQVLVWV� RI� VFLHQWL¿F�
WHVWLPRQ\��7KH�VHFRQG�LV�WKH�IDFW�WKDW�WULDOV�UHO\�KHDYLO\�RQ�WKLV�VFLHQWL¿F�
evidence. The resulting combination is a body of case law that fails to 
account for a common sense, intuitive approach, thereby stripping any 
effect empathy could have on the outcome.

7R�LOOXVWUDWH��WKH�JURVV�LQDGHTXDF\�RI�VFLHQWL¿F�HYLGHQFH�LQ�DQLPDO�
welfare cases can be seen in New Jersey Society for the Prevention 
of Cruelty to Animals v. New Jersey Department of Agriculture 
(NJSPCA).55� 7KDW� FDVH� FHQWHUHG� DURXQG� D� QXPEHU� RI� LQGXVWU\�ZLGH�
SUDFWLFHV�FRQFHUQLQJ�OLYHVWRFN��IRUFHG�PROWLQJ�RI�HJJ�OD\LQJ�KHQV�56 use 
of veal crates,57 sow gestation crates,58 tail docking, castrating without 
DQHVWKHVLD�� GH�EHDNLQJ�� WRH�WULPPLQJ�59 transporting emaciated and 

54 See Pamela D. Frasch, Stephan K. Otto, Kristen M. Olsen & Paul A. Ernst, 
State Animal Anti-Cruelty Statutes: An Overview, 5 animal L. 69, 71 & n. 13 (1999).

55 NJSPCA,�1R��$��������7��������:/���������1�-��6XSHU��&W��$SS��'LY��
Feb. 16, 2007) (per curiam). [Rule 10.8]

56 Forced molting involves withholding all food from hens for as long as 
IRXUWHHQ�GD\V�WR�LQGXFH�DGGLWLRQDO�HJJ�OD\LQJ��See A Compassion Over Killing Report: 
Animal Suffering in the Egg Industry, eggindustry.Com, http://www.eggindustry.com/
F¿�UHSRUW�"Y IRUFHG (last visited Jan. 31, 2014).

57� &DOYHV� UDLVHG� LQ�YHDO�FUDWHV�DUH�FRQ¿QHG� LQ�VPDOO�VSDFHV��ZKLFK�DUH�ELJ�
enough for the calf only to stand or lie down but not to turn around or stretch its limbs. 
They contain no hay for bedding in order to prevent the calf from eating it. Instead the 
FDOYHV�DUH�IHG�DQ�LURQ�DQG�¿EHU�GH¿FLHQW�OLTXLG�PLON�VXEVWLWXWH�WR�JLYH�WKHLU�PHDW�D�SDOH�
color. See Mass. Soc’y for the Prevention of Cruelty to Animals, Factory Farming: 
Veal Calves on a Factory Farm, MSPCA.org, http://www.mspca.org/programs/
DQLPDO�SURWHFWLRQ�OHJLVODWLRQ�DQLPDO�ZHOIDUH�IDUP�DQLPDO�ZHOIDUH�IDFWRU\�IDUPLQJ�
FRZV�YHDO�FDOYHV�RQ�D�IDFWRU\�IDUP�KWPO (last visited Mar. 21, 2013).

58 Sow gestation crates are similar; these cages are not big enough for the 
pregnant sow to turn around or take a full step forward or backward. Humane Soc’y 
of the U.S., Crammed Into Gestation Crates (Dec. 14, 2012), available at http://www.
KXPDQHVRFLHW\�RUJ�LVVXHV�FRQ¿QHPHQWBIDUP�IDFWV�JHVWDWLRQBFUDWHV�KWPO. 

59� 7DLO� GRFNLQJ�� FDVWUDWLQJ�� GH�EHDNLQJ�� DQG� WRH�WULPPLQJ� DUH� DOO� IRUPV� RI�
amputation that are done without anesthesia, which purportedly serves hygienic 
DQG�VDIHW\�SXUSRVHV��+RZHYHU��VWXGLHV�RQ�FRZ�WDLO�GRFNLQJ�GLG�QRW�VKRZ�D�GHFUHDVH�
between disease rates in cows with their tails and cows whose tails had been docked. 
See C. B. Tucker & D. M. Weary, Tail Docking in Dairy Cattle, 11 animal welFare 

EggIndustry.com
http://www.eggindustry.com/cfi/report/?v=forced
http://www.eggindustry.com/cfi/report/?v=forced
MSPCA.org
http://www.mspca.org/programs/animal-protection-legislation/animal-welfare/farm-animal-welfare/factory-farming/cows/veal-calves-on-a-factory-farm.html
http://www.mspca.org/programs/animal-protection-legislation/animal-welfare/farm-animal-welfare/factory-farming/cows/veal-calves-on-a-factory-farm.html
http://www.mspca.org/programs/animal-protection-legislation/animal-welfare/farm-animal-welfare/factory-farming/cows/veal-calves-on-a-factory-farm.html
http://www.humanesociety.org/issues/confinement_farm/facts/gestation_crates.html
http://www.humanesociety.org/issues/confinement_farm/facts/gestation_crates.html
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downed animals,60 and forced feeding.61 Several groups view all of these 
SUDFWLFHV�DV�LQKXPDQH�GXH�WR�WKH�VXIIHULQJ�WKH\�LQÀLFW�RQ�DQLPDOV�62 In 
an effort to address these practices, in 1996, the New Jersey legislature 
directed the state department of agriculture to promulgate “humane” 
standards for the treatment of farmed animals.63 The agency did so, 
but animal welfare groups challenged the regulations concerning the 
practices listed above as outside the legislative mandate because the 
standards were not actually “humane.”64 The court in that case had to 
decide whether the department’s regulations concerning the treatment 
RI�IDUPHG�DQLPDOV�DFFRUGHG�ZLWK� WKH�GH¿QLWLRQ�RI�³KXPDQH�´65 which 
WKH� UHJXODWLRQV� GH¿QHG� DV� ³PDUNHG� E\� FRPSDVVLRQ�� V\PSDWK\� DQG�
consideration for the welfare of animals.”66 The regulations further 
GH¿QHG�³DQLPDO�ZHOIDUH´�DV�WKH�³SK\VLFDO�DQG�psychological harmony 
between the animal and its surroundings,”67 which requires a “holistic 
evaluation.”68

Despite the regulations’ reliance on psychological terms and 
concepts—compassion, sympathy, psychological harmony, and holistic 
evaluation—the department nevertheless based the practical regulations 
concerning animal husbandry on “objective criteria.”69 The agency 

inFo. Center Bull��1R�������:LQWHU������	�6SULQJ��������available at http://www.nal.
usda.gov/awic/newsletters/v11n3/11n3tuck.htm��2WKHU�VWXGLHV�RQ�GH�EHDNLQJ�SRXOWU\�
VXJJHVWHG�WKDW�WKLV�SUDFWLFH�KDV�OHG�WR�³ORQJ�WHUP�FKURQLF�SDLQ�DQG�GHSUHVVLRQ´�DQG�KDV�
served only to prevent poultry from pecking at and eating each other. This unnatural 
EHKDYLRU�LV�LQ�WXUQ�FDXVHG�E\�WKH�H[WUHPHO\�FUDPSHG�DQG�DUWL¿FLDO�FRQGLWLRQV�LQ�EDWWHU\�
cages. See United Poultry Concerns, Debeaking, upC FaCt sheet, available at http://
ZZZ�XSF�RQOLQH�RUJ�PHUFKDQGLVH�GHEHDNBIDFWVKHHW�KWPO (last visited Mar. 27, 2013).

60 A downed animal is an animal that “is too sick, diseased, or injured to 
stand and walk on his or her own.” They occur in almost every type of factory farm. 
NoDowners.org, http://www.nodowners.farmsanctuary.org/faqs/htm (last visited Mar. 
27, 2013).

61 NJSPCA�������:/���������DW������)RUFHG�IHHGLQJ��ZKLFK�LV�XVHG�LQ�IRLH�
gras production, consists of forcing a pipe down a duck or goose’s neck each day for 
several weeks to cause the bird’s liver to develop hepatic lipidosis and grow up to ten 
WLPHV� LWV�QRUPDO�VL]H��+XPDQH�6RF¶\�RI� WKH�8�6���California’s 2012 Ban on Force-
Feeding for Foie Gras (Apr. 30, 2012), available at http://www.humanesociety.org/
LVVXHV�IRUFHBIHGBDQLPDOV���8XKF=�Q�'R$. 

62 See, e.g., eggindustry.Com, supra note 53; Massachusetts Society for 
the Prevention of Cruelty to Animals, supra note 54; Humane Society of the United 
States, supra note 55; Tucker & Weary, supra note 56; United Poultry Concerns, supra 
note 56; NoDowners.org, supra note 57; Humane Society of the United States, supra 
note 58.

63� 1�-�6�$������������D���������
64 NJSPCA�������:/���������DW����
65 Id.
66� 1�-�$�&����������D��
67 Id. (emphasis added).
68 Id.�DW���������D��
69 NJSPCA�������:/���������DW���

http://www.nal.usda.gov/awic/newsletters/v11n3/11n3tuck.htm
http://www.nal.usda.gov/awic/newsletters/v11n3/11n3tuck.htm
http://www.upc-online.org/merchandise/debeak_factsheet.html
http://www.upc-online.org/merchandise/debeak_factsheet.html
NoDowners.org
http://www.nodowners.farmsanctuary.org/faqs.htm
http://www.humanesociety.org/issues/force_fed_animals/#.UuhcZ3n0DoA
http://www.humanesociety.org/issues/force_fed_animals/#.UuhcZ3n0DoA
EggIndustry.com
NoDowners.org
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considered factors such as “maint[enance] of adequate body condition, 
assessment of the animal’s ability to sustain its reproductive capacity, 
data measuring adrenal gland activity …, manifestation of signs of 
injury or disease and the rate of animal morbidity and mortality.”70 None 
of these factors afforded an opportunity to consider on a subjective, 
intuitive level whether a particular factory farming practice constituted 
“humane” treatment.

At the outset, precedent prevented the NJSPCA court from 
WDNLQJ� DQ\WKLQJ� EXW� D� VFLHQWL¿F� DSSURDFK�71 The court had to give 
“substantial deference” to the state department of agriculture because 
“‘agencies have the specialized expertise necessary to enact regulations 
dealing with technical matters.’”72 Additionally, the court presumed that 
LW�ODFNHG�H[SHUWLVH�LQ�WKH�¿HOG�RI�DQLPDO�VXIIHULQJ�DQG�WKDW�WKH�DJHQF\�
could supply such expertise73—a presumption that implicitly suggests 
WKH�FRXUW�FRXOG�QRW�UHO\�RQ�LWV�RZQ�LQWXLWLRQ��7KLV�VFLHQWL¿F�DSSURDFK��
devoid of any reliance on instincts, resulted in a victory for the state 
department of agriculture.74 The regulations governing veal crates 
were based on more than one hundred studies and were supported by 
science, but the court ignored the fact that calves could not turn around 
in the crates.75� /LNHZLVH�� WKH� VFLHQWL¿F� FRPPXQLW\� VXSSRUWHG� WKH� XVH�
of sow gestation crates but the court discarded “several state and 
foreign governments[’]” denunciations of this type of pigpen.76 Despite 
controversy over the various forms of amputation, which the court itself 
even labeled “[m]utilation [p]ractices.,”77 the court nevertheless deferred 
WR�WKH�DJHQF\�EHFDXVH�WKH�GHSDUWPHQW�³PDGH�D�VFLHQWL¿F�MXGJPHQW´�IRU�D�
practice such as tail docking.78 Similarly, the court rejected the remainder 
of the practices under review.79 If the court had considered, or had been 
allowed to consider psychological components as the regulations called 
for, perhaps the outcome would have been different.

Although the Supreme Court of New Jersey eventually reversed in 
part the appellate court’s decision,80 the supreme court’s opening remarks 

70 Id.
71 Id.�DW���
72 Id. (quoting N.J. State League of Muns. v. Dep’t of Cmty. Affairs, 729 

A.2d 21, 27 (N.J. 1999) (emphasis added)).
73 Id.�DW����TXRWLQJ�In Re Regulation of Operator Serv. Providers, 778 A.2d 

546, 576 (N.J. Super. Ct. App. Div. 2001)).
74 Id.�DW���
75 Id.�DW�����
76 Id.�DW�����
77 Id.�DW���
78 Id.�DW���
79 Id.�DW�������������
80 N.J. Soc. for Prevention of Cruelty to Animals v. N.J. Dep’t of Agric., 955 

A. 2d 886 (N.J. 2008).
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illustrate the judiciary’s recognition that evaluating animal welfare 
requires using intuition, yet the justices expressly declined to do so:

[T]he issues before us raise questions and debates arising 
from deeply held notions concerning the welfare of 
animals generally. Nonetheless, the dispute before this 
Court has nothing to do with anyone’s love for animals, 
or with the way in which any of us treats our pets… . 

In the end, our focus is not upon, nor would it be appropriate 
IRU�XV�WR�DGGUHVV��ZKHWKHU�ZH�GHHP�DQ\�RI�WKH�VSHFL¿FDOO\�
challenged practices to be, objectively, humane. To engage 
in that debate would suggest that we have some better 
understanding of the complex VFLHQWL¿F� DQG� WHFKQLFDO�
issues than we possibly could have, or that we are in some 
sense better able to evaluate the extensive record compiled 
by the Department than is that body itself. To engage in 
that discussion would also suggest that in a realm in 
which the Legislature has expressed its intention that an 
administrative agency bring its expertise to bear upon the 
issues, this Court is better equipped to do so. More to the 
point, it would suggest that we, rather than the Legislature 
or the Department, know which farming and livestock 
practices are objectively humane and which are not.81

Indeed, the phrase “objectively humane” is an oxymoron and serves to 
IXUWKHU�LOOXVWUDWH�KRZ�XVLQJ�TXDQWLWDWLYH��VFLHQWL¿F�HYLGHQFH�DQG�REMHFWLYH�
FULWHULD�DUH�LOO�VXLWHG�IRU�PDNLQJ�TXDOLWDWLYH��LQWXLWLYH�GHFLVLRQV�

b. The Alternative Approach

Compare NJSPCA to the overseas efforts to protect animals. In 
McDonald’s Corp. v. Steel,82 a British animal rights group published a 
pamphlet that accused McDonald’s and its meat suppliers of torture and 
cruelty towards animals. Since the allegations in the civil case included 
defamation, one of the issues facing the English court was whether the 
GHIHQGDQWV�ZHUH� MXVWL¿HG� LQ� SULQWLQJ� WKH� LQIRUPDWLRQ²L�H���ZKHWKHU� WKH�
pamphlet was true.83�0RUH�VSHFL¿FDOO\��WKH�SDPSKOHW�VWDWHG�WKDW�0F'RQDOG¶V� 
 
 

81 Id. at 889 (emphasis added).
82 McDonald’s Corp., animal l.—Cases & materials 177.
83 See Daniel J. Wolfson, McLibel, 5 animal�/�������������������
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was “responsible for torture and murder” by using animals that “spend  
WKHLU�ZKROH�OLYHV�LQ�WKH�HQWLUHO\�DUWL¿FLDO�FRQGLWLRQV�RI�KXJH�IDFWRU\�IDUPV��
with no access to air or sunshine and no freedom of movement.”84

As a result of these statements, the judge in McDonald’s Corp. 
v Steel, Justice Bell, had to examine the practices used on factory farms 
and determine whether such procedures were “cruel.”85 Thus the issue 
was analogous to the question facing the court in NJSPCA concerning 
whether factory farming practices were humane. Before Justice Bell 
FRXOG�DGGUHVV� WKH�TXHVWLRQ� LQ� WKH�(QJOLVK�FDVH��KH�¿UVW�KDG� WR�GHFLGH�
ZKLFK� RI� WKUHH� DSSURDFKHV� KH� ZRXOG� XVH�� 7KH� ¿UVW� DSSURDFK� LV� WKDW�
anything that causes an animal stress or discomfort is cruel. Justice Bell 
rejected this approach as too stringent, noting that “[m]erely containing, 
handling and transporting an animal may cause it stress.”86 The second 
approach is that any practice that conforms to industry customs is 
acceptable and not cruel (notably, this approach is used in the United 
States and was part of the reason why the court in NJSPCA deferred 
to the state department of agriculture).87 Justice Bell also rejected this 
approach, because it “hand[s] the decision as to what is cruel to the food 
industry completely… .”88 Finally, the third approach is that any practice 
that does not follow government guidelines, recommendations, or codes 
is cruel.89 Justice Bell partially settled on this approach by looking to a 
QXPEHU�RI�JXLGHOLQHV�WKDW�YDULRXV�DQLPDO�ZHOIDUH�RUJDQL]DWLRQV�HVSRXVH��
These guidelines are known as the “Five Freedoms” and encompass 
(1) malnutrition; (2) pain, injury, and fear; (3) disease treatment and 
prevention; (4) physical and thermal comfort; and (5) ability to perform 
normal behavioral functions.90 However, Justice Bell stated these 
guidelines, even though they were useful, “do not necessarily judge 
what is cruel or not.”91 Rather, he “[had to] judge that for [himself] on 
the evidence” he heard.92

,PSRUWDQWO\�� WKH� HYLGHQFH� DW� WULDO� GLG� QRW� LQFOXGH� VFLHQWL¿F�
evidence in the form presented in NJSPCA. Instead, Justice Bell relied 
on “[his] own judgment” and witnesses’ views, when they “seem[ed] 
sensible.”93�$OWKRXJK�YDULRXV�GRFWRUV�WHVWL¿HG��WKH�HYLGHQFH�ZDV�PRUH�

84 London Greenpeace, What’s Wrong With McDonald’s? (1986), available 
at http://www.mcspotlight.org/case/pretrial/factsheet.html. 

85 McDonald’s Corp., animal l.—Cases & materials 177.
86 McDonald’s Corp. v Steel, [1997] EWHC (QB) 366 (Eng.), reprinted in 

waisman, wagman, & FrasCh, animal law Cases & materials, at 182 (Carolina 
Academic Press, 2d ed., 2002) [hereinafter McDonald’s Corp.].

87 NJSPCA v N.J. Dep’t of Agric., 955 A.2d 886, at 900 (N.J. 2008).
88 McDonald’s Corp. at 182.
89 McDonald’s Corp. at 182.
90 McDonald’s Corp. at 183.
91 Id.
92 Id.
93 Id.

http://www.mcspotlight.org/case/pretrial/factsheet.html
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qualitative and consisted mostly of descriptions of the practices used 
LQ� DJULEXVLQHVV� UDWKHU� WKDQ� TXDQWLWDWLYH� PHDVXUHPHQWV� RU� VFLHQWL¿F�
studies.94 For example, testimony about chickens focused on the 
fact that the birds are hatched in large numbers, housed in cramped 
FRQGLWLRQV�� H[SRVHG� WR� ORZ� OHYHOV� RI� DUWL¿FLDO� OLJKW�� GHOLEHUDWHO\�
underfed, and genetically manipulated.95 Despite the fact that Justice 
Bell purposefully avoided an extreme anthropomorphic approach, he 
nevertheless found a number of practices to be cruel: the gassing of 
unwanted chicks,96 restricting the chickens’ feed,97 keeping the birds in 
high density cages,98 and genetically manipulating the chickens, which 
causes “discomforting leg problems.”99 Justice Bell also reviewed the 
practices for slaughtering chickens. First, he determined that the method 
of rendering chickens unconscious by hanging them upside down and 
dipping them into an electric bath was cruel because some of the birds 
UHFHLYHG�DQ�³XQDFFHSWDEOH´�SUH�VWXQ�VKRFN�EHIRUH�WKHLU�QHFNV�ZHUH�FXW�100 
$GGLWLRQDOO\��KH�IRXQG�WKDW�WKH�HOHFWURFXWLRQ�OLQH�ZDV�³VR�LQHI¿FLHQW�WKDW�
[chickens] are frequently still conscious when they have their throats 
cut,” which was “cruel by modern standards.”101

-XVWLFH�%HOO� DOVR� UHYLHZHG� WKH�FRQGLWLRQV� IRU� HJJ�OD\LQJ�KHQV��
ZKLFK�DUH�NHSW�LQ�WLJKWO\�SDFNHG�EDWWHU\�FDJHV�IRU�WKH�HQWLUHW\�RI�WKHLU�
lives. He found that

94 See McDonald’s Corp., supra note 82.
95 Id. at 185.
96 Id. at 186.
97 See id. �QRWLQJ�WKDW�³>WKLV�SUDFWLFH@�LV�D�ZHOO�SODQQHG�GHYLFH�IRU�SUR¿W�DW�WKH�

expense of suffering of the birds.”). Although Justice Bell tried to avoid placing human 
feelings onto the birds’ plight, he nevertheless compared the hungry chickens to a man 
or a woman on an extreme diet. Id.

98 Id. at 187:

I do not consider that I am indulging in too much anthropomorphism 
in judging [the chickens] to be uncomfortable for the last few days 
of high stocking density… The high density is intentional and 
unnecessary and it probably causes the birds some level of real 
discomfort. In my judgment it is cruel.

Justice Bell also noted that “[c]oncern for the bird did not seem to enter the 
equation.” Id.

99 Id. at 188.
100 Id.�DW��������
101 Id. at 190.
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even the humble battery hen probably has some sentience, 
some power of perception by its senses, of virtually total 
deprivation of all natural activities save eating, drinking, 
some minimal movement, defecating and laying eggs, 
and that the one in three or four of them which suffer 
broken bones on ‘harvesting’ for slaughter must feel 
VRPH�VLJQL¿FDQW�SDLQ�

I conclude that the battery system as described to me is 
cruel in respect of the almost total restraint of the birds 
and the incidence of broken bones when they are taken 
for slaughter.102

Although the defendant animal rights group members in this case 
were held liable,103 the case ultimately resulted in a public relations 
nightmare for McDonald’s due to the revelations made during the trial 
concerning factory farming practices.104 Presumably, the public’s ability 
WR� HPSDWKL]H�ZLWK� DQLPDOV� DQG� WDNH� DQ� DQWKURSRPRUSKLF� DSSURDFK� WR�
determining whether the animals suffered caused the backlash against 
the fast food giant. Comparing McDonald’s to NJSPCA highlights the 
GLIIHUHQW�RXWFRPH�ZKHQ�XVLQJ�DQ�LQWXLWLRQ�EDVHG�UDWKHU�WKDQ�D�VFLHQFH�
based inquiry.105

Vi. oVercoming the science hurdle 

$V� SUHYLRXVO\� VWDWHG�� WKH� ¿UVW� KDOI� RI� WKH� HIIRUW� LQ� EULQJLQJ�
about greater legal protection for animals is cultivating awareness and 
widespread sentiment for their plight. The Disney culture has already 
laid this foundation. The second half consists of actual legal change. 
Commentators and scholars have proposed various changes to the 
law to expand legal protections to animals. These include according 
something more than “property” status to animals, especially pets;106 
using an “aesthetic injury” concept to allow standing when humans 

102 Id. at 191.
103 See Editor’s Note, waisman, wagman, & FrasCh, animal law Cases & 

materials, at 201 (Carolina Academic Press, 2d ed., 2002).
104 See generally, McDonald’s Corp. 
105 See Sullivan & Wolfson, supra�QRWH����DW����������³,QWXLWLRQ�FDQ�EH�YHU\�

valuable in…area[s] where science has not been successful in devising ways to provide 
more objective measures of welfare.”). Id. at 123.

106 See Christopher D. Seps, Note, Animal Law Evolution: Treating Pets As 
Persons in Tort and Custody Disputes, 2010 u. ill. l. reV�����������������������
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sue for injury to animals;107 and adopting modestly creative ways to 
achieve incremental gains.108�7KH�¿UVW�WZR�VXJJHVWLRQV�DUH�WRR�QDUURZ²
something more than property status may only work for companion 
animals, thus leaving out farm animals, and a novel standing concept 
ensures only greater access to the courts rather than a better possibility 
RI�D�SRVLWLYH�RXWFRPH��+RZHYHU��PRYLQJ�HYLGHQFH�DZD\�IURP�D�VFLHQWL¿F�
standard accords with the third suggestion of adopting a creative 
approach to improving animal welfare.

6XOOLYDQ�DQG�:ROIVRQ�SURSRVH�DOWHUQDWLYHV�WR�D�VWULFWO\�VFLHQWL¿F�
standard in their article If It Looks Like a Duck … New Jersey, The 
Regulation of Common Farming Practices, and the Meaning of 
“Humane”.109 They believe that humaneness “can be answered only by 
WKH�FRPELQDWLRQ�RI�DQ�HWKLFDO�LQTXLU\��WR�VHW�WKH�VWDQGDUG��DQG�D�VFLHQWL¿F�
inquiry (to see if the standard has been met).”110 Fundamentally, animal 
welfare issues are ethical111 and thus require intuition. While “[i]
QWXLWLYH� MXGJPHQWV� DERXW� DQLPDOV¶� H[SHULHQFHV� DUH� RIWHQ� FULWLFL]HG� DV�
PHUH�DQWKURSRPRUSKLVP�RU�DV�QRQ�VFLHQWL¿F�QRQVHQVH>�@´�LQWXLWLRQ�FDQ�
nevertheless be “very valuable.”112 Moreover, intuition is unquestionably 
used in other areas of the law, such as child abuse,113�¿UVW�DPHQGPHQW�
law,114 and environmental law.115 Thus courts are not only capable of 
using subjective judgment, they are expected to do so.

107 See Developments in the Law—Access to Courts: VI. Aesthetic Injuries, 
Animal Rights, and Anthropomorphism, 122 harV. l. reV�����������������������

108 See Matthew Liebman, Who the Judge Ate for Breakfast: On the Limits of 
Creativity in Animal Law and the Redeeming Power of Powerlessness, 18 animal l. 
133, 136-38 (2011).

109 See supra note 1.
110 Sullivan & Wolfson, supra note 1, at 111. See also Task Force Report, A 

Comprehensive Review of Housing for Pregnant Sows, 227 J. am. Vet. med. ass’n 
�������������VWDWLQJ�WKDW�³VFLHQFH�FDQ�LGHQWLI\�SUREOHPV�DQG�¿QG�VROXWLRQV�EXW�FDQQRW�
calculate and compare overall welfare”).

111 Ian J.H. Duncan, Science-Based Assessment of Animal Welfare: Farm 
Animals, 24 reV. sCi. teCh. oFF. int. epizootiCs. 483, 483 (2005).

112 Sullivan & Wolfson, supra note 1, at 123.
113 See, e.g., U.S. v. Bailey, 169 F. App’x 815, 822 (5th Cir. 2006) (“Common 

VHQVH� DQG� WKH�[�UD\V�SUHVHQWHG� WR� WKH� MXU\� DORQH�PDNH� WKH� DUJXPHQW� WKDW� WKH� >WZR�
PRQWK�ROG@�FKLOG�ZDV�QRW�LQ�SDLQ�DOPRVW�ULGLFXORXV�´��

114 See, e.g.��'RH�Y��*RQ]DOHV������)��G������������G�&LU���������&DUGDPRQH��
J., concurring) (“The government’s urging that an endless investigation leads logically 
WR�DQ�HQGOHVV�EDQ�RQ�VSHHFK�ÀLHV�LQ�WKH�IDFH�RI�KXPDQ�NQRZOHGJH�DQG�FRPPRQ�VHQVH��
witnesses disappear, plans change or are completed, cases are closed, investigations 
terminate.”).

115 See, e.g., Ethyl Corp. v. Envtl. Prot. Agency, 541 F.2d 1, 25 (D.C. Cir. 
1976) (en banc) (“Sometimes, of course, relatively certain proof of danger or harm …  
can be found. But, more commonly, ‘reasonable medical concerns’ and theory long 
precede certainty. Yet the statutes—and common sense—demand regulatory action 
to prevent harm, even if the regulator is less than certain that harm is otherwise 
inevitable.”).
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Adopting a set of rules that requires courts to rely on intuition and 
make subjective instead of objective judgments will likely bring about 
greater legal protection for animals. Since the 1940s, judges presumably 
have been exposed to the same pop culture as voters and lawmakers, 
therefore giving them similar empathetic and intuitive connections to 
animals as legislators and the rest of the populace. Moreover, a rule that 
UHFRJQL]HV�KRZ�LOO�¿WWLQJ�VFLHQWL¿F�HYLGHQFH�DQG�H[SHUW�WHVWLPRQ\�DUH�
is not as radical as it may seem. The Supreme Court already adheres to

WKH� JHQHUDO� UXOH « WKDW� H[SHUW� WHVWLPRQ\ « LV� XQ� 
necessary … ‘if all the general facts can be accurately 
and intelligibly described to the jury, and if they, as 
men of common understanding, are as capable of 
comprehending the primary facts and of drawing correct 
conclusions from them as are witnesses possessed of 
special or peculiar training, experience or observation in 
respect of the subject under investigation.116

Because courts are likely to adhere to their prior animal law precedents, 
legislatures must be the ones to implement this kind of shift.

)XUWKHUPRUH��D�UXOH�OLPLWLQJ�WKH�XVH�RI�VFLHQWL¿F�HYLGHQFH�DOVR�
takes into account the fact that “science,” at least in the animal welfare 
realm, does not conclusively establish whether an animal suffers. “[O]
EMHFWLYH� VFLHQWL¿F�PHDVXUHPHQW� RI� DQ� DQLPDO¶V� IHHOLQJV� KDV� QRW� EHHQ�
uniformly developed to the extent that it could be applied uniformly 
and consistently.”117 Additionally, “conscious feelings cannot be tested 
empirically, and so the study of conscious emotions is outside the realm 
of science.”118�7KXV�WKH�XVHIXOQHVV�RI�VFLHQWL¿F�HYLGHQFH�WR�D�IDFW�¿QGHU�LV�
OLPLWHG��ZKLFK�VKRXOG�FRQYLQFH�ODZPDNHUV�WR�FXUWDLO�WKH�XVH�RI�VFLHQWL¿F�
testimony in hearings and trials.

116 Salem v. U.S. Lines Co., 370 U.S. 31, 35 (1962) (quoting U.S. Smelting 
Co. v. Perry, 166 F. 407, 411, 415 (8th Cir. 1909)).

117� %ULHI�IRU�5HVSRQGHQW�DW������1�-��6RF¶\�IRU�WKH�3UHYHQWLRQ�RI�&UXHOW\�WR�
$QLPDOV�Y��1�-��'HS¶W�RI�$JULF���1R��$��������������:/���������1�-��6XSHU��&W��$SS��
Div. Feb. 16, 2007).

118 Sullivan & Wolfson, supra note 1, at 120 (quoting Marian Stamp Dawkins, 
Feelings Do Not a Science Make: Review of Pleasurable Kingdom: Animals and the 
Nature of Feeling Good, by Jonathan Balcombe, 57 BiosCienCe 83 (Jan. 2007)).
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Vii. conclusion 

7KH�HPHUJHQFH�RI�DQWKURSRPRUSKLF�PHGLD�LQ�WKH�PLG�WZHQWLHWK�
century, especially Disney movies and their related paraphernalia, helped 
spark and continue to further the animal welfare movement. Films like 
“101 Dalmatians,” “The Lion King,” and “Air Bud” give children a 
ZHDOWK� RI� SRVLWLYH�� KLJK�TXDOLW\� H[SHULHQFHV� ZLWK� DQLPDOV� WKURXJK�
indirect contact. On a more limited scale, such movies also contribute to 
the direct contact children have with animals by increasing pet ownership. 
Disney entertainment thus helps develop empathy towards animals and 
form caring attitudes in children. These subconscious feelings continue 
into adulthood, at which point Disney media consumers are able to 
bring about greater protection for animals by acting on their feelings. 
Thus a rule that allows judges and jurors to follow suit by requiring 
FRXUWV�WR�UHO\�RQ�LQWXLWLYH�MXGJPHQWV�UDWKHU�WKDQ�VFLHQWL¿F�HYLGHQFH�ZLOO�
RYHUFRPH�WKH�¿QDO�EDUULHU�WR�EHWWHU�DQLPDO�ZHOIDUH�




