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i. introduction

A “hit man” sets up camp in a tribal village and explains to the 
chief that his presence has been approved of by the headman, a communi�
ty leader of several villages.1 He says he is there to teach and help educate 
the children of the village.2 The hit man will then send the children to 
school where a schoolmaster (i.e. the hit man) tells the children to collet 
plants from the forest and ask their parents about the different ailments 
they cure.3 The hit man may further tell them that if their parents are un�
sure, the children should suggest their parents consult with the Shaman 
to learn the uses.4 The hit man tells the children that when enough infor�
mation about the plants is collected it will be put into a book in the native 
language for the children to use in the village school.5 This unfortunately 
is not just a story meant to scare children into avoiding strangers. Instead, 
it is a common way that Northern scientists obtain traditional knowl�
edge without the consent or even knowledge of the indigenous people  
supplying it.6 This common scheme demonstrates the need for realistic 
protections of traditional knowledge for developing countries. 

Issues such as using biological resources and knowledge with�
out the consent of or attribution to the indigenous people from whom 
it came are becoming increasingly prevalent as developed Northern  
FRXQWULHV��ULFK�LQ�VFLHQWL¿F�UHVRXUFHV��VHHN�WR�ELRSURVSHFW�LQ�6RXWKHUQ�
countries, which are rich in biological resources. It is this power im�
balance that has led to cries of misappropriation and biopiracy from  
developing nations who expend their knowledge and biodiversity but 
DUH�QRW�UHDSLQJ�WKH�EHQH¿WV�WKLV�NQRZOHGJH�FRQIHUV�RQ�:HVWHUQ�VFLHQ�
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tists. For example, using traditional knowledge has been reported to 
KDYH�³LQFUHDVHG�WKH�HI¿FLHQF\�RI�VFUHHQLQJ�SODQWV�IRU�PHGLFDO�SURSHUWLHV�
by more than 400%,”7 but still the providers of the knowledge that leads 
WR�D�PRUH�HI¿FLHQW�SKDUPDFHXWLFDO�LQGXVWU\�KDYH�\HW�WR�UHFHLYH�DFNQRZO�
edgement or remuneration. 

The term traditional knowledge and the problems in protecting it 
also relate to traditional cultural expressions, including traditional folk�
lore, handicrafts, songs, dance, and literature; these traditional cultural 
expressions, however, are beyond the scope of this Article.8 This Article 
instead focuses on the knowledge of traditional plants and medicines. 
These biological resources have come to play no small role as medicine 
GHYHORSV��$V�IDU�EDFN�DV�������WKH�HVWLPDWHG�PDUNHW�YDOXH�RI�SODQW�EDVHG�
medicines derived from traditional knowledge in Organisation for Eco�
QRPLF�&R�RSHUDWLRQ�PHPEHU�VWDWHV9 was $61 billion.10 Furthermore, one 
VWXG\�VKRZHG�WKDW�RI�WKH�����SODQW�EDVHG�PHGLFLQDO�FRPSRXQGV�XVHG�LQ�
medicine around the world, 74% had the same (or similar) uses as the 
plants from which they were derived.11

The United States has been generally unwilling to consider tra�
ditional knowledge protectable,12 but indigenous knowledge should also 
not be considered a free good available for the taking when the indige�
nous groups supplying this information are unwilling to provide it or are 
unaware of the intentions of the scientists seeking it.13 Just as scientists 
and doctors cannot command ownership of a person’s cells without his 
or her permission,14 they should not be able to command ownership over 
the knowledge of another unless it is freely and knowingly given. 

Legal scholars and lawmakers have proposed numerous sugges�
tions to solve the international issue of whether traditional knowledge 
should be protectable. No current ideal solution exists, however, due to 
WKH�GLI¿FXOWLHV�LQ�GH¿QLQJ�WUDGLWLRQDO�NQRZOHGJH�DQG�WKH�GLIIHULQJ�QHHGV�

7 m.g.K menon et al., human genome researCh: emerging ethiCal, 
legal, soCial, and eConomiC issues 156 (1999).

8 See generally Sean A. Pager, Folklore 2.0: Preservation Through 
Innovation, 2012 utah l. reV. 1835 (2012) (providing information about traditional 
folklore and traditional cultural expression and the issues that they raise). 

9 /LVW�RI�2(&2�0HPEHU�&RXQWULHV²5DWL¿FDWLRQ�RI� WKH�&RQYHQWLRQ�RQ� WKH�
OECD, OECD, KWWS���ZZZ�RHFG�RUJ�JHQHUDO�OLVWRIRHFGPHPEHUFRXQWULHV�UDWL¿FDWLRQR
ftheconventionontheoecd.htm (last visited Dec. 3, 2013). 

10� *UDKDP�'XW¿HOG��TRIPS-Related Aspects of Traditional Knowledge, 33 
Case w. res. J. int’l l.��������������������

11 Id. at 250.
12 See id. at 273. 
13 See infra note 119 and accompanying text for a description of an occurrence 

where one such tribe did not want to convey its knowledge but Western scientists 
pushed until they obtained it. 

14 See 0RRUH�Y��5HJHQWV�RI�WKH�8QLY��RI�&DO�������&DO��G��������������������

http://www.oecd.org/general/listofoecdmembercountries-ratificationoftheconventionontheoecd.htm
http://www.oecd.org/general/listofoecdmembercountries-ratificationoftheconventionontheoecd.htm
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of individual indigenous groups. This Article discusses some of the 
most promising protections to safeguard traditional knowledge avail�
able to these diverse groups in the legal framework today. Part I of this 
Article explains what exactly traditional knowledge is. Part II discusses 
the traditional knowledge debate and the issues that prevent an interna�
WLRQDO�VROXWLRQ��LQFOXGLQJ�UHFRJQL]LQJ�WKH�GLIIHUHQFHV�EHWZHHQ�FXOWXUDO�
and Western property systems, determining what is protectable, and de�
ciding what the terms of this protection should be. Part III discusses the 
current inadequacies in international treaties and why they are failing 
to provide the protections they were intended to. Part IV outlines the 
protections currently available to developing countries seeking to safe�
guard their traditional knowledge and the pitfalls associated with them, 
GHPRQVWUDWLQJ�WKDW�QR�RQH�VL]H�¿WV�DOO� UHPHG\�ZLOO�DGHTXDWHO\�SURWHFW�
traditional knowledge. Part IV suggests that indigenous communities 
DQG�FRXQWULHV�VKRXOG�FKRRVH�WKH�DSSURSULDWH�VROXWLRQV�WKDW�EHVW�¿W�WKHLU�
individual cultural and economic needs rather than looking for a blanket 
remedy. 

ii. what is traditional knowledge?

2QH�RI�WKH�GLI¿FXOWLHV�LQ�¿QGLQJ�D�VROXWLRQ�WR�WKH�SUREOHP�WUDGL�
WLRQDO�NQRZOHGJH�SUHVHQWV�LV�WKH�GLI¿FXOW\�LQ�GH¿QLQJ�ZKDW�H[DFWO\�WKH�
term “traditional knowledge” means. The World Intellectual Property 
2UJDQL]DWLRQ� �:,32��KDV� ORRVHO\� GH¿QHG� WKH� WHUP�� VWDWLQJ� WKDW� LW� LQ�
FOXGHV�³WUDGLWLRQ�EDVHG�OLWHUDU\��DUWLVWLF�RU�VFLHQWL¿F�ZRUNV��SHUIRUPDQF�
HV��LQYHQWLRQV��VFLHQWL¿F�GLVFRYHULHV��GHVLJQV��PDUNV��QDPHV�DQG�V\P�
EROV��XQGLVFORVHG�LQIRUPDWLRQ��DQG�DOO�RWKHU�WUDGLWLRQ�EDVHG�LQQRYDWLRQV�
and creations resulting from intellectual activity in the industrial, scien�
WL¿F��OLWHUDU\��RU�DUWLVWLF�¿HOGV�´15 Others like scholar Srividhya Ragavan 
KDYH�GH¿QHG�WKH�WHUP�DV�³NQRZOHGJH��SRVVHVVHG�E\�LQGLJHQRXV�SHRSOH��
in one or more societies and in one or more forms, including, but not 
limited to, art, dance and music, medicines, and folk remedies, folk cul�
ture, biodiversity, knowledge and protection of plant varieties, handi�
crafts, designs, [and] literature.”16 Still others assert that the knowledge 
is systematic and imperial and develops “‘empirical observations about 
WKH�ORFDO�HQYLURQPHQW��DQG�D�V\VWHP�RI�VHOI�PDQDJHPHQW�WKDW�JRYHUQV�
resource use.’”17

15 WIPO IGC, 7UDGLWLRQDO�.QRZOHGJH²2SHUDWLRQDO�7HUPV�DQG�'H¿QLWLRQV 
11, WIPO Doc. WIPO/GRTKF/IC/13/9 (May 20, 2002).

16 Srividhya Ragavan, Protection of Traditional Knowledge, 2 minn. intell. 
prop. reV����������������

17� 'XW¿HOG�� supra note 10, at 240 (quoting Martha Johnson, Research 
on Traditional Environmental Knowledge: Its Development and Its Role, in lore: 
Capturing traditional enVironmental Knowledge 3, 4 (Martha Johnson ed., 1992)).
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'H¿QLQJ� WKH� ³LQGLJHQHLW\´� WKDW� PDNHV� WUDGLWLRQDO� NQRZOHGJH�
³WUDGLWLRQDO´�KDV�DOVR�EHHQ�GLI¿FXOW��:,32�KDV�GH¿QHG�³WUDGLWLRQDO´�LQ�
this context as meaning, “‘knowledge systems, creations, innovations 
and cultural expressions’ which have been transmitted from one gener�
ation to the next, … pertaining to a particular people or territory[,] …  
[and] that is not necessarily old or static but rather that evolves in re�
sponse to a changing environment.”18�7KLV�GH¿QLWLRQ�VKRZV�WKH�EUHDGWK�
of knowledge that can be considered “traditional” and that people 
who are not indigenous can also hold such knowledge. This raises the  
question: how is “traditional” knowledge different than any of the other 
knowledge in the world? What is it about the knowledge of traditional 
people that makes it different than the ancient knowledge of the Greeks 
or Romans or that makes it deserving of more legal protection?19 For  
H[DPSOH�� WKH� DQFLHQW�*UHHNV� XVHG� YLQHJDU� WR� SUHVHUYH� IRRG� DQG�¿JKW�
infections.20 Should this knowledge be protected? It is very old and has 
been passed on from generation to generation. What makes vinegar 
different than Madacascaran neem?21�,W�LV�WKHVH�GLI¿FXOWLHV�LQ�GH¿QLQJ�
traditional knowledge that present one of the biggest impediments to 
¿QGLQJ�D�VROXWLRQ�WR�WKLV�VHHPLQJO\�LQHTXLWDEOH�SUREOHP��

5HJDUGOHVV�RI� WKH�GLI¿FXOW\� LQ�GH¿QLQJ� WUDGLWLRQDO�NQRZOHGJH��
those opposing the North’s bioprospecting without compensation 
FRLQHG�WKH�WHUP�³ELRSLUDF\´�WR�UHÀHFW�WKH�³XQDXWKRUL]HG�H[SORLWDWLRQ�RI�
traditional knowledge without the consent of its indigenous owners.”22 
&RLQLQJ�D�WHUP�WR�UHÀHFW�WKH�SUDFWLFH��KRZHYHU��GRHV�QRW�FUHDWH�D�VROX�
tion to this complicated problem. 

iii. difficulties in estaBlishing a solution 

7KH�GLI¿FXOWLHV� LQ�GH¿QLQJ� WUDGLWLRQDO�NQRZOHGJH�DUH�RQO\� WKH�
beginning to solving the issue of whether scientists seeking traditional 
knowledge should be required to obtain informed consent and provide 
compensation. Pragmatically, several other hurdles stand in the way of 
solving the biopiracy problem; such hurdles are also responsible in large 
part for the failed attempts to resolve this issue internationally.

18 J. Janewa OseiTutu, A Sui Generis Regime for Traditional Knowledge: 
The Cultural Divide in Intellectual Property, 15 marQ. intell. prop. l. reV. 147 
(2011) (quoting WIPO IGC, supra note 15).

19 See id.�DW���������
20 Id. at 200.
21 See Ragavan, supra QRWH�����DW��������GLVFXVVLQJ�WKH�QHHP�SODQW�DQG�LWV�

properties).
22 Paul Kuruk, Goading a Reluctant Dinosaur: Mutual Recognition 

Agreements as a Policy Response to the Misappropriation of Foreign Traditional 
Knowledge in the United States, 34 pepp. l. reV���������������������
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a. �&RQÀLFW�%HWZHHQ�:HVWHUQ�3URSHUW\�6\VWHPV�DQG�,QGLJHQRXV�
Cultural Practices

Western and other developed countries have established ways to 
protect knowledge under certain circumstances—intellectual property 
(IP) rights. From a Western policy perspective, limited monopolies for 
IP are only granted to “promote the progress of science and useful arts,” 
not to compensate the author for his or her labor.23 The United States has 
XVHG�WKHVH�OLPLWHG�PRQRSROLHV�DV�DQ�LQFHQWLYH�WR�FUHDWH�DQG�KDV�MXVWL¿HG�
them by ensuring that the information ultimately becomes a part of the 
SXEOLF�GRPDLQ�WR�SURPRWH�WKH�IUHH�ÀRZ�RI�LGHDV�24 Therefore, where pro�
tection of traditional knowledge would take information out of the pub�
OLF�GRPDLQ�DQG�VWLÀH�IXUWKHU�DWWHPSWV�WR�LQYHQW��:HVWHUQ�SROLF\�ZRXOG�
likely dictate that this knowledge is undeserving of positive protections. 
Further, traditional knowledge arguably does not create any similar in�
FHQWLYH�WR�FUHDWH��EXW�UDWKHU�LQFHQWLYL]HV�WKH�FRQVHUYDWLRQ�RI�FXOWXUH�25 
Because of this, under a Western view, traditional knowledge is gener�
ally seen as falling within the public domain.26 In support of this, one 
VFKRODU�SRLQWV�WR�WKH�6XSUHPH�&RXUW¶V�VWDWHPHQW�WKDW�QRW�HYHU\�³WULÀLQJ�
device” deserves monopoly protection.27 In fact, some of the most valu�
DEOH�LQIRUPDWLRQ�GRHV�QRW�IDOO�ZLWKLQ�SURWHFWDEOH�,3��VFLHQWL¿F�WKHRUHPV��
mathematical principals,28 and medical procedures.29 This information 
falls into the public domain either because it is not protectable subject 
matter or because public policy dictates that the information should be�
long to the public.30 

Other developing countries, however, do not commodify knowl�
edge in this same way, leading to a vast misalignment between tradi�
tional knowledge values and Western IP principles. In establishing their 
own cultural property systems, indigenous groups must decide whether 

23 U.S. Const. art. 1, § 8, cl. 8.
24 See Rebekah O’Hara, You Say You Want a Revolution: Music & 

Technology—Evolution or Destruction?, 39 gonz. l. reV. ���������������������
25 See Michael Factor, WIPO Sponsors Traditional Knowledge Conference, 

iam magazine (Nov. 23, 2011), KWWS���ZZZ�LDP�PDJD]LQH�FRP�UHSRUWV�'HWDLO�
DVS["J �D�EID���GH���������F����F��H�����GG� �DVVHUWLQJ� WKDW� WUDGLWLRQDO� NQRZ� 
ledge incentive is to conserve folk knowledge and split revenues between product 
developers and local communities).

26 Kuruk, supra QRWH� ���� DW� ���� �GH¿QLQJ� WKH� SXEOLF� GRPDLQ� WR� LQFOXGH�
knowledge and innovation in which no person can establish a proprietary interest).

27 Jim Chen, There’s No Such Thing as Biopiracy … And it’s a Good Thing 
Too, 36 mCgeorge l. reV. 1, 23 (2006) (quoting Atlantic Works v. Brady, 107 U.S. 
192, 231 (1883)). 

28 OseiTutu, supra note 18, at 188 n.163.
29 Brett G. Alten, Left to One’s Devices: Congress Limits Patents on Medical 

Devices, 8 Fordham intell. prop. media & ent. l.J.���������������������
30 See id.�DW��������

http://www.iam-magazine.com/reports/Detail.aspx?g=5a6bfa42-de34-4930-8c68-8c84e59366dd
http://www.iam-magazine.com/reports/Detail.aspx?g=5a6bfa42-de34-4930-8c68-8c84e59366dd
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WKHLU� FXOWXUDO� WUDGLWLRQV�¿W�ZLWKLQ�:HVWHUQ�H[SHFWDWLRQV��)RU� H[DPSOH��
LQGLJHQRXV�JURXSV�PXVW�¿UVW�GHFLGH�ZKHWKHU�WKH\�ZLOO�FRGLI\�WKHLU�WULE�
al laws, because a written code may be inconsistent with community 
values where oral tradition is more prevalent and may require a vast 
number of resources to create.31�:LWKRXW� WKLV� FRGL¿FDWLRQ�� KRZHYHU��
DSSO\LQJ�:HVWHUQ� ,3�FRQFHSWV� LV� VHHPLQJO\�PRUH�GLI¿FXOW��(YHQ�DIWHU�
deciding whether to codify, tribes will still look to traditional customs 
and practices—its customary law that has been in place for hundreds of 
years—to determine the substance of the laws.32 Whether or not tribes 
decide to codify their laws, this customary law will play a large part 
in developing the tribal law, and these customary laws can vary even 
within a single tribe.33 For instance, in cases where tribal courts need 
WR�DVFHUWDLQ�VSHFL¿F�WULEDO�FXVWRP��WKH\�PD\�VHHN�WHVWLPRQ\�IURP�WULEDO�
elders, research, or even discussions with other tribes who “once lived 
in conjunction with the tribe.”34 

(YHQ�RQFH�D�WULEDO�FXVWRPDU\�ODZ�KDV�EHHQ�UHFRJQL]HG�DQG�LQ�
FRUSRUDWHG� LQWR� D� SURSHUW\� V\VWHP�� WKHVH� ODZV�PD\� VWLOO� FRQÀLFW�ZLWK�
Western property ideas. Tribes may still elect “not to identify sacred 
sites, plants used in traditional Indian medicines, or burial practices to 
protect such property from desecration or theft.”35 One scholar of Amer�
LFDQ�,QGLDQ�ODZ�DVVHUWV�WKDW�³>ZKHQ@�WULEHV�WKHPVHOYHV�GH¿QH�WKH�SDUDP�
eters of cultural property laws, they are in the best position to determine 
whether and/or how to reveal culturally sensitive information. In this 
way, tribes may balance the drawbacks of written law by keeping secret 
FHUWDLQ� VSHFL¿F� HOHPHQWV� RI� WKHLU� FXOWXUDO� KHULWDJH�´36 Tribal property 
V\VWHPV�PD\�WKHQ�EH�LQ�GLUHFW�FRQÀLFW�ZLWK�:HVWHUQ�,3�V\VWHPV�WKDW�UH�
quire disclosure and notice of property rights.37 

$�SULPH�H[DPSOH�RI�WKHVH�FRQÀLFWLQJ�:HVWHUQ�DQG�LQGLJHQRXV�SURS�
erty systems can be seen in patent law.38 In the United States, the Patent 

31 Angela R. Riley, “Straight Stealing”: Towards an Indigenous System of 
Cultural Property Protection, 80 wash. l. reV. 69, 97 (2005). 

32 Id. at 98.
33 Id. at 99.
34 Id.
35 Id. at 100.
36 Id. 
37 See ���8�6�&����������������UHTXLULQJ�SDWHQW�VSHFL¿FDWLRQV������8�6�&����

411 (2012) (requiring copyrighted material to be registered before a rights holder may 
bring civil infringement actions).

38 Graham v. John Deere Co. of Kansas City, 383 U.S. 1, 9 (1966) (“If nature 
has made any one thing less susceptible than all others of exclusive property, it is the 
action of the thinking power called an idea, which an individual may possess as long as 
he keeps it to himself; but the moment it is divulged, it forces itself into the possession 
of every one, and the receiver cannot dispossess himself of it. Its peculiar character, 
too, is that no one possesses the less, because every other possesses the whole of it.”) 
(quoting Thomas Jefferson). 
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Act requires that an invention or process be: (1) novel,39 (2) useful,40 and 
(3) nonobvious.41 Three main issues arise in attempting to patent traditional 
knowledge: (1) patentable subject matter, (2) novelty, and (3) inventorship. 

First, in interpreting 35 U.S.C. § 101, the U.S. Supreme Court has 
JLYHQ�SDWHQWDEOH�VXEMHFW�PDWWHU�D�EURDG�GH¿QLWLRQ42 but has been clear that 
it does not include laws of nature, natural phenomena, or abstract ideas.43 
Thus, under this Western system, “knowledge itself is not patentable, 
but useful products and processes are.”44 Unless the product the inventor 
seeks to patent is substantially different from the product as it is found 
in nature and is developed from human invention, the patent will not be 
granted because of the product of nature prohibition.45 Second, issues of 
novelty arise because the invention cannot already be known by others, 
have been printed in a publication, or been sold within one year of the 
patent application date. 46 Traditional knowledge, however, can date back 
centuries and may be known to innumerable tribe members. Third, tradi�
tional knowledge known to entire communities also raises issues involv�
ing inventorship because the Patent Act, while allowing joint protections, 
generally treats “inventiveness as an achievement of individuals.”47 In in�
digenous communities, however, even if an “inventor” is known, the cul�
ture may not treat humans as capable of claiming ownership of nature and 
as such would not claim to be an inventor under Western IP standards.48 
Even if the tribe knows who the knowledge stemmed from and can iden�
tify a person, this person may be an individual deceased for hundreds of 
years. There is also the possibility that numerous people in the tribe are 
responsible for its “invention” where an entire community may practice 
and develop the knowledge. As such, the majority of traditional knowl�
edge involving biological resources, regardless of how valuable,49 would 
not be protectDEOH�XQGHU�8�6��SDWHQW�ODZV�EHFDXVH�RI�WKHVH�FRQÀLFWV�50

39 35 U.S.C. § 102 (2012). 
40 35 U.S.C. § 101 (2012).
41 35 U.S.C. § 103 (2012). 
42 The Supreme Court in Diamond v. Chakrabarty, 447 U.S. 303, 309 (1980), 

declared that it was Congress’s intent to include as patentable subject matter “‘anything 
under the sun that is made by man.’” 

43 Robert A. McFarlane & Robert G. Litts, Business Methods and Patentable 
Subject Matter Following In re Bilski: Is “Anything Under the Sun Made by Man” 
Really Patentable, 26 santa Clara Computer & high teCh. l.J. 35, 38 (2010). 

44 Kuruk, supra note 22, at 652. 
45 Id. at 653.
46 35 U.S.C. § 102. 
47� 'XW¿HOG��supra note 10, at 260. 
48 Id.
49 OseiTutu, supra note 18, at 167 (“[E]ven if it has some social or economic 

value, medicinal knowledge about the uses of turmeric or hoodia cannot be protected 
under the current regime.”). 

50 Trademark and copyright protections may be available for some traditional 
cultural expressions; however, traditional cultural expression is outside the scope of 
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7KHVH� FRQÀLFWLQJ� SURSHUW\� V\VWHPV� UDLVH� VHYHUDO� SUDFWLFDELOLW\�
questions to protecting traditional knowledge as well. For example, if 
traditional knowledge is protectable in some way, how long will such 
protection last? For folklore and traditional cultural expressions, espe�
cially rituals, developing countries may desire perpetual protection, and 
perhaps even retroactive protection.51 This idea of perpetual protection 
LV�GLUHFWO\� LQ�FRQÀLFW�ZLWK� WKH�8�6��FRQFHSW�RI� limited monopolies af�
forded protection to copyrights—seventy years after the life of the au�
thor52²DQG�SDWHQWV²JHQHUDOO\� WZHQW\�\HDUV� IURP�DSSOLFDWLRQ�¿OLQJ�53 
Why traditional knowledge itself is more deserving than the IP the 
United States grants limited protection to is unclear, particularly where 
WKH�WZR�PD\�KDYH�RYHUODSSLQJ�VXEMHFW�PDWWHU��7KLV�FRQÀLFW�EHWZHHQ�WKH�
two property systems is likely one reason why WIPO Director General 
Francis Gurry has said that, even though some advocates may desire it, 
“perpetual protection is not on the table.”54

Another pragmatic issue this protection raises is that this tradi�
tional knowledge has been passed down, so the “inventor or inventors” 
are likely long passed. In this circumstance, who should be compensat�
ed? No one? The government? The tribe? The individuals’ living de�
scendants?55 None of these solutions is ideal or without its own prob�
lems, particularly where tribes and their governments may not agree on 
issues of sovereignty. This also raises questions about who has the au�
WKRULW\�WR�OLFHQVH�WKH�NQRZOHGJH�ZKHUH�RQH�LQYHVWRU�LV�QRW�LGHQWL¿DEOH��
We are thus left with big questions impeding agreement about protec�
tion—when valuable knowledge is collectively owned: (1) does this fall 
within the public domain, (2) can inventors even be determined, and (3) 
who is deserving of compensation and licensing authority? 

this Article. For discussion on protecting these expressions through Western trademark 
and copyright law, see Kuruk, supra QRWH�����DW��������������

51 OseiTutu, supra note 18, at 192.
52 17 U.S.C. § 302(a) (2012).
53 35 U.S.C. § 154(a)(2) (2012).
54 Kaitlin Mara, Perpetual Protection of Traditional Knowledge “Not On 

Table” at WIPO, intell. prop. watCh (Oct. 22, 2009, 4:01 PM), KWWS���ZZZ�LS�ZDWFK�
org/2009/10/22/perpetual�SURWHFWLRQ�RI�WUDGLWLRQDO�NQRZOHGJH�³QRW�RQ�WDEOH´�DW�
wipo/.

55 OseiTutu, supra note 18, at 197 (stating that while compensating direct 
descendants for traditional knowledge has been recommended, it would be “a complex 
and daunting, although not impossible, task”).

http://www.ip-watch.org/2009/10/22/perpetual
http://www.ip-watch.org/2009/10/22/perpetual
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b. Does Policy Dictate Another Solution? 

On top of questions of pragmatism, public policy questions 
also arise in considering whether to protect traditional knowledge. On 
the side of developing nations, considerations of equity seem glaring. 
Groups in developed countries, some struggling to feed themselves,56 
can take knowledge known to the indigenous and obtain legal protec�
tion through IP laws where they add to the base knowledge in some 
way.57 But the same laws do not necessarily protect those who original�
ly supplied the information and the resources themselves.58 Develop�
LQJ�FRXQWULHV�KDYH�DFFHSWHG� WKH�$JUHHPHQW�RQ�7UDGH�5HODWHG�$VSHFWV�
of Intellectual Property Rights (TRIPS),59�VHHNLQJ�WKH�EHQH¿WV�DIIRUGHG�
members of the WTO, but rather are seeing the prices of their goods 
go up and the accessibility to those goods go down.60 Bioprospectors 
have also been accused of destroying ecosystems in their quest to obtain 
medicinal plants.61�)RU�H[DPSOH��LW�WDNHV�¿IWHHQ�WRQV�RI�URV\�SHULZLQNOH�
leaves for Eli Lilly & Company to make one ounce of vincristine or 
vinblastine, thus stripping Madagascar of the viability of its plant life.62 

On the side of developed countries, pharmaceutical companies 
develop these biological resources, invest billions of dollars,63 and ad�

56 Press Release, Development & Cooperation, EU Must Act to Combat 
Biopiracy, Say MEPs, U.N. Press Release (Jan. 15, 2013), available at http://www.
HXURSDUO�HXURSD�HX�QHZV�HQ�QHZV�URRP�FRQWHQW���������,35������KWPO�(8�PXVW�
DFW�WR�FRPEDW�ELRSLUDF\�VD\�0(3V�� )RU� D� GLVFXVVLRQ� RQ� DJUR�ELRGLYHUVLW\� DQG� IRRG�
VHFXULW\�LQ�D�SRVW�75,36�UHJLPH��VHH�JHQHUDOO\�&KLGL�2JXDPDQDP��Agro-Biodiversity 
and Food Security: Biotechnology and Traditional Agricultural Practices at the 
Periphery of International Intellectual Property Complex Regime, 2007 miCh. st. l. 
reV. 215.

57 See 35 U.S.C. § 101 (2012). 
58 OseiTutu, supra note 18, at 168.
59� $JUHHPHQW� RQ� 7UDGH�5HODWHG� $VSHFWV� RI� ,QWHOOHFWXDO� 3URSHUW\� 5LJKWV�

pmbl., Apr. 15, 1994, 1869 U.N.T.S. 299 [hereinafter TRIPS].
60 Laura Grebe, Requiring Genetic Source Disclosure in the United States, 

44 Creighton l. reV. 367, 375 (2011) (identifying ways that “patent monopolies on 
the biodiverse resources harm the developing source nations: (1) the patent holder 
UDLVHV� WKH� SULFH� VR� KLJK� WKDW� FLWL]HQV� LQ� WKH� GHYHORSLQJ� FRXQWU\� GR� QRW� KDYH� WKH�
economic means to access the resource, (2) the patent holder can enforce its patent 
rights at any time, blocking local production of the resource, and (3) if the resource 
is an agricultural variety, the patent holder can halt breeding of the particular variety” 
(citing Richard Stallman, Biopiracy or Bioprivateering?, available at www.stallman.
org/articles/biobiracy.html (last visited Apr. 13, 2014)). 

61 Id.�DW���������
62 Id. at 370.
63 Matthew Herper, The Cost of Creating a New Drug Now $5 Billion, 

Pushing Big Pharma to Change, ForBes (Aug. 11, 2013, 11:10 AM), http://www.
IRUEHV�FRP�VLWHV�PDWWKHZKHUSHU������������KRZ�WKH�VWDJJHULQJ�FRVW�RI�LQYHQWLQJ�
QHZ�GUXJV�LV�VKDSLQJ�WKH�IXWXUH�RI�PHGLFLQH�.

http://www.europarl.europa.eu/news/en/news-room/content/20130114IPR05313/html/EU
http://www.europarl.europa.eu/news/en/news-room/content/20130114IPR05313/html/EU
http://www.stallman.org/articles/biobiracy.html
http://www.stallman.org/articles/biobiracy.html
http://www.forbes.com/sites/matthewherper/2013/08/11/how-the-staggering-cost-of-inventing-new-drugs-is-shaping-the-future-of-medicine/
http://www.forbes.com/sites/matthewherper/2013/08/11/how-the-staggering-cost-of-inventing-new-drugs-is-shaping-the-future-of-medicine/
http://www.forbes.com/sites/matthewherper/2013/08/11/how-the-staggering-cost-of-inventing-new-drugs-is-shaping-the-future-of-medicine/
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vance and change the biological resources to create new medicines and 
drugs to cure diseases. For example, Eli Lilly’s two derivations of the 
rosy periwinkle plant, vinblastine and vincristine mentioned above, 
IXQFWLRQ� DV� FDQFHU�¿JKWLQJ� DONDORLGV� DQG� WUHDW� +RGJNLQ¶V� O\PSKRPD�
and childhood leukemia respectively.64 Without biological resources 
from countries like Madagascar, such medicines could not likely be de�
veloped. Furthermore, the patented medicine does not foreclose Mad�
agascaran use, or any other use, of rosy periwinkle in its natural form, 
which would be barred from patent protection under the product of na�
ture doctrine.65 There is also a concern that bioprospecting will virtually 
stop if pharmaceutical companies cannot obtain a return on their invest�
PHQW��,Q�WKLV�FDVH��OLIH�VDYLQJ�GUXJV�ZLOO�QRW�EH�GHYHORSHG�DQG�ELRORJ�
ical resources may become extinct before they can be harvested.66 It is 
also possible that indigenous people will learn from past inequities and 
fraud and keep information secret in the future. This could further lead 
to the possibility that these new drugs are not discovered, preventing 
companies like Eli Lilly from treating childhood cancer, albeit while 
making $100 million annually doing so.67 

These competing policies, equity versus development, serve as 
just another impediment to solving the problem traditional knowledge 
raises. Despite the multitude of unanswered questions, countries are still 
seeking a solution that meets the needs of developing and developed 
countries. 

iV. international treaties are, thus far, ineffectiVe

While the seemingly most effective way to protect traditional 
knowledge would be through international treaties, the discussion above 
demonstrates the obstacles standing between developing and developed 
countries’ agreement on the issue. While developed countries looking 
to strengthen their IP laws may never seek to adjust them to protect tra�
ditional knowledge, the pilfering of this knowledge without the consent 
of indigenous groups cannot, and is not, going unnoticed.68 International 
treaties do not currently provide adequate safeguards, but this does not 
PHDQ�WKDW�JURXSV�OLNH�:,32�KDYH�VWRSSHG�WU\LQJ�WR�¿QG�DQ�LQWHUQDWLRQDO�
solution that developed countries are willing to accept and that offers 
protections current treaties lack.69 

64 Chen, supra note 27, at 2. 
65 See 35 U.S.C. § 101 (2012). 
66 Chen, supra QRWH�����DW�����������
67 Grebe, supra QRWH�����DW���������
68 Nagan et al., supra QRWH����DW��������GHVFULELQJ�ZD\V�LQ�ZKLFK�ELRSURVSHFWRUV�

secretly obtain information from indigenous groups). 
69� &DWKHULQH�6DH]� Protecting Traditional Knowledge: WIPO Members Back 
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a. TRIPS

7KH�:RUOG�7UDGH�2UJDQL]DWLRQ� UHTXLUHV� WKDW� FRXQWULHV� VHHNLQJ�
to become member states also accept the terms of TRIPS, which is in�
tended to “reduce distortions and impediments to international trade 
and tak[e] into account the need to promote effective and adequate pro�
tection of IP rights.”70 TRIPS requires countries to provide protections 
under a Western IP system by setting minimum protection standards, 
imposing the burdens of creating IP systems on developing countries.71 
For example, under TRIPS, countries must provide protection in some 
way for copyrights, related rights, trademarks, geographical indications, 
LQGXVWULDO�GHVLJQV��SDWHQWV�� OD\RXW�GHVLJQV�RI� LQWHJUDWHG�FLUFXLWV�� WUDGH�
VHFUHWV��DQG�DQWL�FRPSHWLWLYH�SUDFWLFHV�72 

The United States and developed countries pushed to require 
these minimum standards to protect their established interests and con�
tinue to be unwilling to accept suggestions that TRIPS implement tradi�
tional knowledge protections.73 While the question of why developing 
countries must conform their systems to protect Western knowledge 
and yet not receive protection for their own knowledge has been raised, 
Western states with more political power have answered this question 
by pointing to their protectable subject matter requirements.74 As such, 
indigenous communities are not obtaining any more protection for their 
knowledge under TRIPS than they would under traditional Western IP 
V\VWHPV��ZKLFK�SURYLGH�DQ�LOO�¿W�75 

  
b.  Convention on Biological Diversity & International Treaty  

on Plant Genetic Resources for Food and Agriculture 

The Convention on Biological Diversity (CBD) would provide 
some of the best protections for traditional knowledge, with one caveat— 
the United States is unwilling to ratify it.76� 2QH� KXQGUHG� ¿IW\�VHYHQ�

To The Drafting Table, intell. prop. watCh (Apr. 22, 2013, 9:08 PM), http://www.
LS�ZDWFK�RUJ������������SURWHFWLQJ�WUDGLWLRQDO�NQRZOHGJH�ZLSR�PHPEHUV�EDFN�WR�
WKH�GUDIWLQJ�WDEOH� (describing the IGC’s draft articles on the protection of traditional 
NQRZOHGJH� DGGUHVVLQJ� ³WKH� VXEMHFW� PDWWHU� RI� SURWHFWLRQ�� EHQH¿FLDULHV�� VFRSH� RI�
protection, and limitations and exceptions”).

70 TRIPS, supra note 59, pmbl.
71� 'XW¿HOG��supra note 10, at 271. 
72 See Uruguay Round Agreement: TRIPS Preamble, world trade org., http://

ZZZ�ZWR�RUJ�HQJOLVK�GRFVBH�OHJDOBH����WULSVB��BH�KWP (last visited Dec. 3, 2013). 
73 Kuruk, supra QRWH�����DW���������
74 Id.�DW��������
75 See supra Part II. 
76 List of Parties, ConVention on BiologiCal diVersity, http://www.cbd.int/

information/parties.shtml (last visited Dec. 3, 2013).

http://www.ip-watch.org/2013/04/22/protecting
http://www.ip-watch.org/2013/04/22/protecting
http://
http://
http://
http://
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FRXQWULHV�KDYH� UDWL¿HG� WKH�&%'��ZKLFK�SURYLGHV�SURWHFWLRQ� IRU� WUDGL�
tional knowledge through patent protection, sovereignty and access 
rights, and preservation of indigenous rights.77 Article 8(j) requires a 
member state to 

[s]ubject to its national legislation, respect, preserve and 
maintain knowledge, innovations and practices of indig�
enous and local communities embodying traditional life�
styles relevant for the conservation and sustainable use of 
biological diversity and promote their wider application 
with the approval and involvement of the holders of such 
knowledge, innovations and practices and encourage the 
HTXLWDEOH�VKDULQJ�RI�WKH�EHQH¿WV�DULVLQJ�IURP�WKH�XWLOL]D�
tion of such knowledge, innovations and practices.78 

7KH�IDFW�WKDW�WKH�8QLWHG�6WDWHV�KDV�QRW�UDWL¿HG�WKH�&%'��DQG�IXUWKHU�WKDW�
even if it did ratify the CBD the United States would only be required 
to provide the protections afforded by national legislation, demonstrates 
the level of protection truly available under the CBD: none. 

The CBD further offers protections through sovereignty and  
DFFHVV��$UWLFOH����UHFRJQL]HV�³WKH�VRYHUHLJQ�ULJKWV�RI�6WDWHV�RYHU�WKHLU�
natural resources, [and] the authority to determine access to genetic re�
sources rests with the national governments and is subject to national 
legislation.”79 These sovereignty provisions would allow member states 
to enact legislation to limit access to their biological resources or con�
trol access through a tax. However, such legislation would to need be 
drafted or already enacted to be effective, perpetuating the same prob�
lems as simply using Western IP systems: these systems are not in place 
and may likely be contrary to indigenous ideals.80 

Article 15 further provides that member states must take leg�
islative measures with the “aim of sharing in a fair and equitable way 
WKH�UHVXOWV�RI�UHVHDUFK�DQG�GHYHORSPHQW�DQG�WKH�EHQH¿WV�DULVLQJ�IURP�
WKH� FRPPHUFLDO� DQG� RWKHU� XWLOL]DWLRQ� RI� JHQHWLF� UHVRXUFHV� ZLWK� WKH� 
Contracting Party providing such resources.”81 This provision purports 
to compensate indigenous communities for their traditional knowledge 
FRQWULEXWLRQV��EXW�LQ�UHDOLW\�ODFNV�WKH�VSHFL¿FLW\�DQG�IRUFH��OLNH�$UWLFOH�
8, needed to be effective.82 

77 Id.
78 Convention on Biological Diversity art. 8(j), June 5, 1992, 1760 UNTS 79, 

available at http://www.cbd.int/history/default.shtml.
79 Id. at art. 15. 
80 See supra QRWHV� ������ DQG� DFFRPSDQ\LQJ� WH[W� �GLVFXVVLQJ� LQGLJHQRXV�

customary property law development).
81 Convention on Biological Diversity, supra note 78, at art. 15. 
82 Ragavan, supra QRWH� ���� DW� ��� �FULWLFL]LQJ� WKH� &%'¶V� EHQH¿WV�VKDULQJ�

SURYLVLRQ�DV�QRQVSHFL¿F�RU�FRQIHUULQJ�FHUWDLQ�EHQH¿WV���

http://www.cbd.int/history/default.shtml
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8QGHU�WKH�&%'��WKHUHIRUH��PHPEHU�FRXQWULHV�PD\�EHQH¿W�LI�WKH\��
(1) have national legislation in place to restrict access to their biological 
resources; (2) are working with other member states; and (3) work with 
PHPEHU�VWDWHV�WKDW�UHFRJQL]H�LQGLJHQRXV�ULJKWV�LQ�WKHLU�QDWLRQDO�OHJLVOD�
tion—none of which provide protection against U.S. misappropriation 
of resources. 

The International Treaty on Plant Genetic Resources for Food 
and Agriculture (FAO Treaty) provides similar protections by granting 
local farmers rights to make decisions, protect traditional knowledge 
of plant genetic resources, and equitably participate in conversations 
regarding their traditional knowledge.83 The FAO Treaty falls subject to 
the same perils of the CBD, however, because it also provides protec�
WLRQ�VXEMHFW�WR�QDWLRQDO�OHJLVODWLRQ��DQG�WKH�8QLWHG�6WDWHV�KDV�QRW�UDWL¿HG�
the treaty.84

WIPO also established the Intergovernmental Committee on In�
tellectual Property and Genetic Resources, Traditional Knowledge and 
Folklore (IGC) to undertake negotiations and create an international 
legal instrument to protect traditional knowledge.85 The United States, 
however, only agreed to support the committee to the extent that it is 
“not on a ‘norm setting track’; that is to say, that its work is not intended 
to feed into a process which would end with the creation of a treaty or 
recommendations.”86 Therefore, the IGC has also been ineffective in 
providing protections for traditional knowledge.

c. Sui Generis Treatment

Due to the inability of international treaties to meet the needs of 
developing countries in regards to traditional knowledge, some scholars 
have called for a sui generis approach to providing protection.87 Sui ge�
neris protection would create a new intangible property right that would 
exclude anyone besides the rights holder from using the knowledge 

83 International Treaty on Plant Genetic Resources for Food and Agriculture 
art. 9, Nov. 3, 2001, s. treaty doC. no.� ��������available at http://www.fao.org/
/HJDO�WUHDWLHV����W�H�KWP [hereinafter FAO Treaty].

84 Kuruk, supra note 22, at 665, 666 n.230. 
85 Intergovernmental Committee, WIPO, http://www.wipo.int/tk/en/igc/ (last 

visited Dec. 3, 2013).
86 Kuruk, supra note 22, at 676. 
87 Paul Kuruk, The Role of Customary Law Under Sui Generis Frameworks 

of Intellectual Property Rights in Traditional and Indigenous Knowledge, 17 ind. int’l 
& Comp. l. reV��������������������GLVFXVVLQJ�UHJLRQDO�DQG�QDWLRQDO�IUDPHZRUNV�IRU�
establishing sui generis rights in traditional knowledge). See generally Eliana Torelly 
de Carvalho, Protection of Traditional Biodiversity-Related Knowledge: Analysis of 
Proposals for the Adoption of a Sui Generis System, 11 mo. enVtl. l. & pol’y reV. 
38 (2003). 

http://www.fao.org/Legal/treaties/033t-e.htm
http://www.fao.org/Legal/treaties/033t-e.htm
http://www.wipo.int/tk/en/igc
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without consent, and this protection would be available without hav�
ing to meet other IP requirements.88 This would provide protection to 
knowledge that falls outside the mold of Western IP protection.89 

While creating a completely new “property” right may seem to 
be a tenable solution, so far attempts to protect traditional knowledge 
through a sui generis regime have been unsuccessful.90 For example, the 
CBD and Article 8(j)91 purport to offer a sui generis approach to protect�
ing traditional knowledge, but as shown above, this “protection” looks 
better on paper than in practice.92 Individual countries and regions have 
also attempted to create sui generis systems under domestic law to protect 
DJDLQVW�ELRSLUDF\��7KH�3DFL¿F�5HJLRQ�GHYHORSHG�WKH�0RGHO�/DZ�IRU�WKH�
Protection of Traditional Knowledge and Expressions of Culture (Pacif�
ic Model Law).93 This model law would provide traditional knowledge 
holders with rights as “holders of traditional cultural rights” that would 
be inalienable, exist perpetually, and be valid whether or not they appear 
in a material form.94�7KH�3DFL¿F�0RGHO�/DZ�ZRXOG�PDNH� LW�D�FULPLQDO�
offense to use this knowledge without consent and would also allow the 
rights holder to bring civil suit against the alleged misappropriator.95 

Attempts to create national sui generis protection have been 
based largely on customary law.96 This means that countries may not 
KDYH�MXULVGLFWLRQ�WR�DSSO\�FXVWRPDU\�ODZ�WR�QRQ�QDWLYHV²WKH�VRXUFH�RI�
the biopiracy problem.97 There may also be problems enforcing these 
laws across borders because the enforcing nation may be denied person�
DO�MXULVGLFWLRQ�LI�WKH�QRQ�QDWLYH�LV�QR�ORQJHU�LQ�WKH�FRXQWU\�98 Therefore, 
even though this national legislation is a step toward better protection, 
jurisdictional problems haunt this solution to the point that it may not 
provide any protection at all because those whom the country has juris�
diction over are those least likely to break the law. 

88 OseiTutu, supra note 18, at 155. 
89 Kuruk, supra note 87, at 72. 
90 See generally OseiTutu, supra note 18 (asserting that a sui generis 

protection will suffer the same pitfalls as attempting to protect traditional knowledge 
under Western IP protections).

91 Convention on Biological Diversity, supra note 78, at art. 8(j).
92 See supra�QRWHV�������DQG�DFFRPSDQ\LQJ�WH[W��
93 Model Law for the Protection of Traditional Knowledge and Expressions 

of Culture, reprinted in� 6HFUHWDULDW� RI� WKH� 3DFL¿F� &RPPXQLW\�� 3DFL¿F� 5HJLRQDO�
Framework for the Protection of Traditional Knowledge and Expressions of Culture 
������������

94 Kuruk, supra note 87, at 76. 
95 Id. at 77.
96 BlaCK’s law diCtionary 443 (9th ed. 2009) (“[l]aw consisting of customs 

that are accepted as legal requirements of obligatory rules of conduct; practices and 
beliefs that are so vital and intrinsic a part of a social and economic system that they 
are treated as if they were laws”).

97 Kuruk, supra QRWH�����DW��������
98 Id. DW��������
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6FKRODUV� TXHVWLRQ� WKH� EHQH¿W� RI� D� VXL� JHQHULV� V\VWHP� DQG� WKH�
expansion of intangible property rights because such models are gener�
ally still based on IP models and present similar gaps in protection.99 A 
sui generis system that does not address the inequalities in the current 
V\VWHP�RU� EHWWHU� GH¿QH� WKH� VFRSH�RI� WKH� ULJKWV� SURYLGHV� YHU\� OLWWOH� LQ�
terms of actually advancing protections and may even “hinder access to 
affordable knowledge goods, including for indigenous and local com�
munities.”100 Therefore, while the idea of a sui generis system to protect 
traditional knowledge seems better in theory, indigenous communities 
KDYH�QRW�VHHQ�WKHVH�EHQH¿WV�LQ�SUDFWLFDO�DSSOLFDWLRQ�

V.  current PossiBle Protections in Place  
and their Pitfalls

One single international solution to all developing nations’ in�
dividual problems through an international treaty or sui generis regime 
has been so far unsuccessful. As such, it is time for tribes and nations 
WR�ORRN�¿UVW�WR�WKHLU�RZQ�QHHGV�DQG�KRZ�WKH\�ZRXOG�OLNH�WR�SURWHFW�WKHLU�
own traditional knowledge through legal means already available. In 
looking toward solutions that developing nations and developed nations 
can both agree on, and tailor to their own individual needs, these legal 
SURWHFWLRQV�RIIHU�D�EHWWHU�SURVSHFW�IRU�¿JKWLQJ�DJDLQVW�WKH�XQFRQVHQWHG�
exploitation of traditional knowledge and biological resources. 

a. Trade Secrets

One of the most feasible means currently available to protect 
traditional knowledge is through the use of trade secrets. Under the  
Restatement (Third) of Unfair Competition, “[a] trade secret is any in�
formation that can be used in the operation of a business or other enter�
SULVH�DQG�WKDW�LV�VXI¿FLHQWO\�YDOXDEOH�DQG�VHFUHW�WR�DIIRUG�DQ�DFWXDO�RU�
potential economic advantage over others.”101 Under this construction, 
indigenous communities could seek just compensation for their trade 
secrets, i.e. traditional knowledge, without having to commodify this 
knowledge in the same way that patenting would necessitate by requir�
ing an inventor and prior art disclosure.102 Trade secret law would allow 
indigenous communities to keep their knowledge secret and impose a 
GXW\�RQ�WKRVH�XVLQJ�LW�ZLWK�FRQVHQW�WR�VLPLODUO\�NHHS�LW�FRQ¿GHQWLDO�103 

99 Ragavan, supra QRWH�����DW��������2VHL7XWX��supra QRWH�����DW���������
100 OseiTutu, supra note 18, at 154. 
101 restatement (third) oF unFair Competition § 39 (1995).
102 See supra QRWH� ������ DQG� DFFRPSDQ\LQJ� WH[W� �GHVFULELQJ� SDWHQW� FODLP�

requirements). 
103 Chen, supra QRWH�����DW��������
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:HVWHUQ� FRXQWULHV� DOVR� UHFRJQL]H� WUDGH� VHFUHW� SURWHFWLRQ�� DOOHYLDWLQJ�
WKH� LVVXHV� WKDW� XQUDWL¿HG� WUHDWLHV� SUHVHQW�� GRPHVWLF� DQG� LQWHUQDWLRQDO� 
enforcement.104 

Using and preserving knowledge in this way is not new or un�
common.105 For example, people in Melanesia trade their knowledge 
for goods like pigs or for money.106 A project in Ecuador, Transforming 
Traditional Knowledge into Trade Secrets, has also met success, show�
ing that trade secret law does provide protection where licensing agree�
ments can be perfected.107 Additionally,

[a]n NGO called Ecociencia is documenting the botan�
ical knowledge of the participating indigenous groups, 
DQG� UHJLVWHULQJ� LW� LQ� FORVHG�DFFHVV� GDWDEDVHV�� &KHFNV�
are made to see whether each entry is not already in the 
public domain and whether other communities have the 
same knowledge. If an entry is not in the public domain, 
the community or communities with the knowledge have 
a trade secret.108 

Once a trade secret is established, the community can then license this 
NQRZOHGJH� DQG�QHJRWLDWH�EHQH¿WV� IRU� LWV� FRPPXQLW\��$V�RI� ������ VL[�
indigenous groups had provided 8,000 entries to the database, 60% of 
which had not been disclosed through publication.109 Three companies 
had expressed interest in licensing this knowledge, demonstrating its 
potential.110 While this novel program sets the stage for indigenous trade 
secret protection, it may not be the ideal system for assisting the tribes 
LQ�UHFRJQL]LQJ�WUDGH�VHFUHW�YDOXH�LI�LW�SUHFOXGHV�PRUH�WKDQ�RQH�WULEH�IURP�
obtaining a trade secret for the same information. For example, under 
Western trade secret systems, even if knowledge is shared by more than 
one community, the indigenous group may still have a trade secret so 
ORQJ�DV� LW�SURYLGHV�D�EHQH¿W�RYHU�FRPSHWLWRUV�111 Thus, to provide the 

104 Nagan et al., supra note 1, at 42 (describing 28 U.S.C. § 1350 and its 
potential ability to provide holders of traditional knowledge an international tort claim 
with jurisdiction in the United States). 

105 See generally A. Arthur Schiller, Trade Secrets and the Roman Law; The 
Actio Servi Corrupti, 30 Colum. l. reV. 837 (1930).

106� 'XW¿HOG�� supra QRWH� ���� DW� ������� �TXRWLQJ� lamont lindstrom, 
Knowledge and power in a south paCiFiC soCiety 119 (1990)).

107 Id. at 259. 
108 Id. 
109 Id.
110 Id.
111 See restatement (third) oF unFair Competition, supra note 101, § 39 

�UHTXLULQJ�WUDGH�VHFUHW�LQIRUPDWLRQ�WR�EH�³VXI¿FLHQWO\�YDOXDEOH�DQG�VHFUHW�WR�DIIRUG�DQ�«� 
advantage over others”).
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breadth of protection developing countries seek, the tribes should be 
made aware that they may possess a trade secret even if another tribe 
does as well. 

Another successful trade secret agreement concerned a small  
Peruvian tribe and a California corporation, Shaman Pharmaceutical, 
Inc. The company sought the tribe’s traditional knowledge of plant med�
icines, and the tribe agreed to provide the information, but only in return 
IRU�VKRUW��DQG� ORQJ�WHUP�EHQH¿WV� WR� WKH� WULEH�112 In the short term, the 
WULEH�REWDLQHG�EHQH¿WV�RI�LPPHGLDWH�QHHG��OLNH�PHGLFDO�FDUH�DQG�IRUHVW�
conservation; in the long term, they were also to receive a portion of the 
SUR¿WV�113�2QH�EHQH¿W�WKLV�DJUHHPHQW�GLG�QRW�SURYLGH�WR�WKH�WULEH��KRZ�
ever, was any right to the patent.114 Therefore, while trade secrets offer 
some protection to indigenous communities for their traditional knowl�
HGJH��EDUJDLQLQJ�SRZHU�DQG�DQ�DELOLW\�WR�UHFRJQL]H�WKH�LPSRUWDQFH�DQG�
YDOXH�RI�VXFK�NQRZOHGJH�DUH�HVVHQWLDO�WR�DQ\�UHDO�LQGLJHQRXV�EHQH¿W�115

Applying trade secret law to traditional knowledge, however, 
still has other drawbacks: traditional knowledge is known to an entire 
community (or region), and there is no protection against accidental dis�
closure, reverse engineering, or independent invention, to list a few.116 
The fact that the knowledge is known to a community may not in and of 
itself be damning. Even if an entire community holds the knowledge, the 
community’s knowledge would still be considered a trade secret so long 
as it offered some potential competitive advantage and was kept secret.117 

If traditional knowledge cannot be kept a secret or properly li�
FHQVHG� WR�PDLQWDLQ� LWV�FRQ¿GHQWLDOLW\�� WUDGH�VHFUHW� ODZ�ZLOO�RIIHU� OLWWOH�
protection. In Ecuador, bioprospectors secretly obtained information 
from the Shuar natives despite their unwillingness to provide informa�
tion or sign a contract.118 The National Cancer Institute Register sub�
sequently published the information, making it public knowledge and 
unprotectable under trade secret law.119 Thus, keeping knowledge se�
cret may not be as easy as it seems, particularly where legally educated 
Westerners may attempt to bargain with indigenous peoples with little 
EHQH¿W� WR� WKH� LQGLJHQRXV� FRPPXQLWLHV� LQ�PLQG�120 One egregious ex�
ample of this was an attempt by a group representing a U.S. botanical 
JDUGHQ�WKDW�DSSURDFKHG�6KXDU�FLWL]HQV�ZLWK�D�FRQWUDFW�WKDW�ZRXOG�KDYH�

112 Ragavan, supra QRWH�����DW��������
113 Id. at 22.
114 Id.
115 See id. at 21. 
116 Chen, supra note 27, at 22. 
117 See restatement (third) oF unFair Competition, supra note 101, § 39.
118 Nagan et al., supra note 1, at 47.
119 Id. 
120 See id. at 48.
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“exchanged everything of economic value to them for two scholarships 
to an American institution.”121�7R�¿JKW�DJDLQVW�WKHVH�W\SHV�RI�PLVDSSUR�
priations, Ecuador has joined the Andean Community (CAN) with four 
other Andean nations to, among other things, address common law IP.122 
CAN, under Decision 486, addresses industrial secrets by protecting 
Shuar shaman healing knowledge, like that sought by the Americans.123 
As such, there may be internal procedures for tribes to seek remunera�
tion for stolen knowledge, but these avenues are restricted by jurisdic�
tional complications similar to the sui generis legislative attempts of 
other nations.124 

Trade secret law would also not protect against the reverse engi�
neering of any products the indigenous people make and use.125 There�
fore, scientists and bioprospectors would have the open opportunity to 
reverse engineer any products sold that are based on traditional knowl�
HGJH�DQG�DWWHPSW�WR�¿QG�RXW�WKH�ELRORJLFDO�UHVRXUFHV�XVHG��PDNLQJ�WKH�
trade secret knowledge and any licenses moot if the biological resources 
are easily determinable. 

b. Develop and Publish Prior Art as a Defensive Strategy

Developing nations may decide that rather than positive pro�
WHFWLRQ�� GHIHQVLYH�PHDVXUHV�PD\�EHVW�¿W� WKHLU� QHHGV��'HIHQVLYH�PHD�
sures could allow developing nations to stop others from patenting 
WKHLU�NQRZOHGJH��ZLWKRXW�DGGHG�EHQH¿W��LQ�WKH�¿UVW�LQVWDQFH��UDWKHU�WKDQ�
through litigation to challenge a patent already granted. Tribes could 
accomplish this by publishing traditional knowledge and thereby inten�
tionally making the knowledge public and not “novel” as required for a 
patent application.126 While this may seem counterintuitive, depending 
on the knowledge, tribes may not be seeking possible protections them�
VHOYHV��UDWKHU�MXVW�VHHNLQJ�WR�VWRS�8�6��FRPSDQLHV�IURP�SUR¿WLQJ�IURP�
knowledge they have had for centuries. 

Turmeric is a prime example of this situation. Natives of In�
dia have long used turmeric, a native Indian plant, as a cooking spice 
and as a traditional medicine to heal wounds.127 Two Indian expatriates 
based in the United States obtained an American method patent for use 

121 Id.
122 Id. at 44. 
123 Id.�DW��������
124 See supra QRWHV� ������ DQG� DFFRPSDQ\LQJ� WH[W� IRU� D� GLVFXVVLRQ� RI� WKH�

jurisdictional complications associated with customary law. 
125 Chen, supra note 27, at 22. 
126 35 U.S.C. § 102 (2012). 
127 OseiTutu, supra note 18, at 165.
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in healing wounds.128�7KH�&RXQFLO�RI�6FLHQWL¿F�,QGXVWULDO�5HVHDUFK�LQ�
India challenged the turmeric patent claiming the use was not novel 
because turmeric had been used in this way in India for thousands of 
years.129 In fact, the Council proved that an Indian medical association 
KDG�SUHYLRXVO\�SXEOLVKHG�WKH�EHQH¿FLDO�XVHV�RI�WXUPHULF�130 The patent 
was therefore not claiming a novel use, and the patent was revoked.131 
Here the Indian natives did not seek compensation for the knowledge 
that they had been using for thousands of years, instead they simply 
VRXJKW�WR�VWRS�RWKHUV�IURP�SUR¿WLQJ�IURP�WKH�VDPH�NQRZOHGJH�

Publishing knowledge to establish it as prior art, however, also 
has its drawbacks. First, the community may wish to keep its knowledge 
D�VHFUHW�DQG�DFWXDOO\�SUR¿W�IURP�LW��GHSHQGLQJ�RQ�KRZ�ZLGHO\�NQRZQ�WKH�
knowledge is. Also, publishing this knowledge would not stop pharma�
ceutical companies from inventing beyond the prior art or developing 
new medicine from the plants. The costs of publishing, both econom�
ically and culturally, may make this solution less attractive than trade 
secret protection. This defense strategy may be helpful though in keep�
ing costs of medicines and other goods down by preventing American 
patents where the knowledge has been available and published. This 
may also cause pharmaceutical companies to lose interest in researching 
and developing drugs based on these biological resources, thus limiting 
WKH�WULEHV¶�DELOLWLHV�WR�OLFHQVH�WKHLU�WUDGLWLRQDO�NQRZOHGJH�DQG�SUR¿W�IURP�
it in the future. 

This defense strategy also will not pragmatically help develop�
ing countries in actually revoking patents that have been granted. It is 
unquestionable that judicial proceedings required to invalidate a patent 
issued in spite of traditional knowledge prior art would be very costly 
and burdensome.132 These communities then, even if they desired to, 
may not have the monetary or language resources to challenge these 
patents, regardless of the fact these undeserving patents may deny ac�
cess to goods the communities should be entitled to without paying li�
censing fees.133
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c. Bilateral Agreements

$QRWKHU�VROXWLRQ�GHYHORSLQJ�FRXQWULHV�PD\�¿QG�LQ�WKHLU�EHVW�LQ�
terest is to contract directly with developed countries like the United 
States, at least until an international treaty protecting their interests is a 
viable option. The United States has entered into several “TRIPS Plus” 
bilateral agreements with countries who are willing to implement IP 
protections beyond the minimum standards required in TRIPS.134 The 
United States has entered such agreements with countries like Cambo�
dia, Ecuador, Singapore, and Vietnam.135 

Developing countries seeking protections not offered by TRIPS, 
or other agreements the United States is willing to ratify and enforce, 
can consider similar bilateral agreements to protect their knowledge. 
Under such a bilateral agreement, developing countries could require 
that scientists obtain traditional knowledge with the informed consent of 
the indigenous people to ensure protection of this knowledge where it is 
not freely or knowingly given.136 The United States is not likely willing 
to accept terms similar to those that TRIPS already offers, so developing 
countries will need to determine what other concessions they are willing 
to offer to obtain reciprocal protection for their traditional knowledge.137 
These countries must also take care when deciding whether bilateral 
DJUHHPHQWV�EHVW�¿W�WKHLU�QHHGV�EHFDXVH�WKH�8QLWHG�6WDWHV�DQG�(XURSHDQ�
Union have also been accused of unduly pressuring nations with inade�
quate IP protections by threatening trade restrictions.138 

For countries that are willing to concede certain terms outside 
of TRIPS, however, the United States has restricted the importation of 
“cultural property illegally exported from countries that are parties to the 
agreements.”139 Bolivia, Ecuador, El Salvador, Guatemala, Mexico, and 
Peru have already entered agreements such as these with the United States 
to protect their cultural resources.140 These agreements demonstrate that 
the United States is not entirely unwilling to protect traditional knowl�
edge so long as it gets to decide and negotiate the terms of such protec�
tion. These agreements are also more likely to be enforced than other 
agreements’ terms that are “subject to national legislation”141 because the 
United States has directly contracted to provide these protections. 

134 Kuruk, supra note 22, at 693.
135 Id. For a discussion of these TRIPS plus bilateral agreements and 

arguments for adopting the treaty of adhesion doctrine in implementing changes in 
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While bilateral agreements may be one of the most practicable  
ways to obtain protection for traditional knowledge to date, not all  
developing countries may be willing to concede more terms than they 
are already subject to through TRIPS, which has thus far failed to pro�
YLGH�PRVW�RI� WKHP�ZLWK� VLJQL¿FDQW�EHQH¿WV�142 Further, these bilateral 
DJUHHPHQWV�ZRXOG�QRW�DSSO\�WR�DQ\�QRQ�SDUWLHV�VR�ZRXOG�KDYH�QR�HIIHFW� 
on bioprospectors, or biopirates, who are not exporting the goods back 
to the United States or another developed country with whom an agree�
ment had been reached.143 Developing countries also may not have the 
resources to negotiate several individual bilateral agreements with dif�
ferent nations to obtain this protection, thus limiting its effectiveness. 

Vi. conclusion

The misappropriation of traditional knowledge is a serious and 
HYHU�ORRPLQJ� SUREOHP� WKDW� FXUUHQWO\� VHHPV� WR� EH�ZLWKRXW� D� VROXWLRQ��
,PSHGLPHQWV� WR� IRUPLQJ� D� VROXWLRQ� FRPH� IURP� DQ� LQDELOLW\� WR� GH¿QH�
traditional knowledge, determine the terms of protection, and resolve 
differences between Western and indigenous property systems. Several 
attempts at international agreements and treaties have been made, but 
none currently provide adequate protection for traditional knowledge 
to prevent the patenting of indigenous knowledge or the exploitation of 
biological resources without consent. Another impediment to resolving  
the issue is the idea that one international treaty, declaration, or sui  
JHQHULV�DSSURDFK�FDQ�¿W�WKH�FXOWXUDO�DQG�HFRQRPLF�QHHGV�RI�DOO�LQGLJHQRXV� 
communities. The question is not which single solution is best; the 
question is which solution is best for the Shuar natives, or the Indian  
QDWLYHV��RU�WKH�(FXDGRULDQ�QDWLYHV��7KH�LQDELOLW\�WR�GH¿QH�WKH�³LQGLJHQRXV´�
or “traditional,” if nothing else, teaches that proposing any individual  
solution to meet all needs is naïve. Developing countries should consider  
their own individual needs and then use the means available—trade  
secrets, defensive publication to establish prior art, and bilateral  
DJUHHPHQWV²WR�REWDLQ�WKH�VSHFL¿F�EHQH¿WV�WKH\�DUH�VHHNLQJ��

142 See OseiTutu, supra note 18, at 160.
143 Kuruk, supra QRWH�����DW��������




