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Topic 12
Access to Courts—Standing

I. Introduction
Courts are uncomfortable with allowing anyone to sue anyone about anything any time they 
might wish. The preliminary step in any court action is to decide if the plaintiff is the appropri-
ate person for the fi ling of a case. Therefore there are a series of tests—or hurdles—that must 
be passed over before the courthouse door will be opened, allowing access to the minds and 
pens of the judges therein. Of course, there isn’t any physical barrier to fi ling a law suit; the 
sorting and denial will occur only after the suit has been fi led and a plaintiff has asserted ac-
cess to that court against a particular defendant over a specifi c topic. The courts will then fi rst 
decide whether to allow the access and may issue an opinion at an initial stage that ignores the 
claims of the plaintiff and simply tells them that their access is denied, “please go away.” Such 
a decision by a court may be appealed to a higher court, perhaps going as high as the United 
States Supreme Court just on the issue of whether to allow the plaintiff access to a court. All 
of this denial of access is usually discussed under the heading of “standing to sue.” (Whether 
an individual has picked the right court is an issue of “jurisdiction,” but that issue will not be 
addressed in this set of materials. This discussion assumes that the lawyer will be able to fi nd 
the correct court in which to fi le the papers.)

The rules about standing are the result of decades of legal development by the U.S. Supreme 
Court. As of now, any plaintiff in a federal law suit must show the following elements in order 
to satisfy the elements of standing (this does not mean that the plaintiff will win, only that the 
court will address the merits of the claim):

As required by the U.S. Constitution:

1. That the plaintiff has suffered an injury-in-fact that is both concrete and particularized.
2. That there is a causal connection between the injury and the actions of the defendant.
3. That it is likely that the injury will be redressed by a favorable decision of the court. 

As required by the Courts (prudential requirement):

Where Congress has created the source of the violations—the law at issue—then the 
plaintiff must show that they, the human plaintiffs, are within the zone of interests that 
Congress sought to protect with the adoption of the law.
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The primary focus of this chapter will be on the issue of what constitutes an injury-in-fact, as 
that is what raises a number of issues that are unique to animal law. Any general analysis of 
standing will cover the other elements of the test listed above. Additionally, it should be noted 
that all of the following are federal cases. State law suits also have standing requirements, and 
while the state court analysis often is parallel to the federal analysis, some states have their 
own test. 

The key to understanding the scope of the term injury-in-fact is to understand that there is an 
unstated qualifi er after the term “which is a harm recognized as being within the family of 
rights and interests protected by the legal system and is one that that the plaintiff is allowed to 
pursue.” Consider the following:

Example A Roger, an eight year old alley cat, is shot with three arrows by Sam, an 18 
year old human male, out having some “fun.” The physical injury is one acknowledged 
by the legal system, but the cat is not allowed to be a plaintiff over this injury. Instead, a 
prosecuting attorney of the government may fi le criminal law charges against Sam for 
the legally recognized harm (the cruel and unjustifi ed infl iction of pain & suffering). 

It is settled law at the moment that while the State may sue, Roger the cat is without standing 
to peruse pursue Sam’s legal wrong, even though it was Roger’s personal interests that was 
harmed. 

However, humans and their private organizations, in some circumstances, can fi le lawsuits over 
harm to animals. One category of human that can clearly sue about legal harm to an animal is 
the owner of an animal. As an owner of an animal, it is not the pain of the animal that is the 
harm, rather, it is the harm to the human property interests which is at issue. If the owner has 
suffered damages which arose because of harm to an animal, then there has been an injury-in-
fact to the plaintiff that is both a recognized harm and one for which the owner is allowed to 
sue. If Roger the cat in  Example A is owned by Sally, then Sally will have standing to sue Sam 
for the damage caused to Sally’s property interest.  (See, Topic 5—“Injury to Animals,” for a 
discussion of what categories of damages will be allowed by Courts.) However, in no jurisdic-
tion at the moment may Sally be considered to have standing to sue for the pain and suffering 
of the cat. Again, only a state prosecutor has that standing.

What about someone who is not the cat’s owner but who has personal harm because of the 
events?

Example B Assume that the act of Roger’s injury is viewed by a neighbor George. 
George is horrifi ed by what he has seen, and his viewing of the events gives him night-
mares for weeks. There are two possible injuries-in-fact, but neither one will work 
in this case. Again, the pain and suffering of the cat is redressable only by the state 
prosecutor, so George has no standing to fi le a law suit for the injury to the cat. Ad-
ditionally, while George has his own injury or suffering for having viewed the event, 
in no state do these facts create a legally recognized harm, a cause of action. Therefore 
George has no standing upon which to base a law suit.

An alternative case is when someone is concerned about what has happened to an animal but 
has no property interests in the animal. As one Supreme Court justice has written, “A plaintiff 
must allege some particularized injury that sets him apart from the man on the street.” (US v. 
Richardson, 418 US 166,194 (1974).)
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Example C News of the shooting gets in the local newspaper and the Garden Club 
of Rosebud discusses the event at a meeting and passes a resolution condemning the 
action and directing that Sam be sued so that suitable punishment will be realized for 
the evil deed. However, this organization is even further removed from the events than 
neighbor George. As the garden club has no property interest in the cat, no fi nancial 
stake in the events, and has suffered no injury to itself, neither the club nor its members 
have any injury-in-fact relative to the events surrounding Roger’s harm. Therefore, 
they have no standing to fi le a law suit. 

If a law suit is fi led, the judge will dismiss the suit for lack of standing by the plaintiffs. (See,
Animal Lovers Volunteer Ass’n Inc. v. Weinberger, 765 F2d 937 (1985), in which the court 
said, “A mere assertion of organizational interest in a problem, unaccompanied by allegations 
of actual injury to members of the organization, is not enough to establish standing.” The plain-
tiffs had objected to the shooting of feral goats who were harming the natural environment on 
a government island.)

Example D If Sally, owner of Roger the cat, is a member of the Garden Club of 
Rosebud and the Club fi les a suit on behalf of its members, the court will nevertheless 
dismiss the suit for lack of standing.

An organization may fi le a suit only in the following circumstances:
1. There is harm to the organization itself.
2. There is harm some of  the members of the organization and;

a. The members could sue on their own,
b. The interests they seek to protect are germane to the purpose of the organiza-
tion,
c. The claims and relief requested do not require the participation of the individual 
members. 

Even with Sally as a member the Club, element 2(b) is not satisfi ed and therefore the Club is 
without standing to redress the legal harm.

Humans and the organizations that they form have many diverse interests in animals. The 
Audubon Society and Sierra Club have long-existing interests in wildlife in its natural habitat. 
The American Society for the Prevention of Cruelty to Animals (ASPCA) has been interested 
in domestic animal issues since its formation in 1867. As we will see, these interests, a budget 
of millions of dollars and hundreds of thousands of members does not provide standing for 
access to the courts automatically. The organizations must satisfy the tests of “standing” on a 
case by case basis.

The best way to understand where we are now on the issue of standing for humans when dealing 
with animals is through an examination of the historical development of the concept. The key 
concern is which injuries or harms are those that will justify access to the courts, thus giving 
plaintiffs standing. Looking back over the past forty years, there has been a clear progression 
of cases. The fi rst case presented below was a landmark in its time. While holding against the 
Sierra Club for lack of standing, the Court articulated a new defi nition of injury-in-fact. This 
defi nition became a key to the courthouse, allowing the powerful environmental movement in 
the courts of the United States during the 1970’s and 80’s. It contains the conceptual basis upon 
which all future cases dealing with animals are built.
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Sierra Club v. Morton 
405 U.S. 727, 92 S.Ct. 1361 (1972)
Mr. Justice STEWART

The Mineral King Valley is an area of great natural beauty nestled in the Sierra Nevada Moun-
tains in Tulare County, California, adjacent to Sequoia National Park. It has been part of the 
Sequoia National Forest since 1926, and is designated as a national game refuge by a special 
Act of Congress. Though once the site of extensive mining activity, Mineral King in now used 
almost exclusively for recreational purposes. Its relative inaccessibility and lack of develop-
ment have limited the number of visitors each year, and at the same time have preserved the 
valley’s quality as a quasi-wilderness area largely uncluttered by the products of civilization.

The United States Forest Service, which is entrusted with the maintenance and administration 
of national forests, began in the late 1940’s to give consideration to Mineral King as a potential 
site for recreational development. Prodded by a rapidly increasing demand for skiing facili-
ties, the Forest Service published a prospectus in 1965, inviting bids from private developers 
for the construction and operation of a ski resort that would also serve as a summer recreation 
area. The proposal of Walt Disney Enterprises, Inc., was chosen from those of six bidders, and 
Disney received a three-year permit to conduct surveys and explorations in the valley in con-
nection with its preparation of a complete master plan for the resort.

The fi nal Disney plan, approved by the Forest Service in January 1969, outlines a $35 million 
complex of motels, restaurants, swimming pools, parking lots, and other structures designed to 
accommodate 14,000 visitors daily. This complex is to be constructed on 80 acres of the valley 
fl oor under a 30-year use permit from the Forest Service. Other facilities, including ski lifts, 
ski trails, a cog-assisted railway, and utility installations, are to be constructed on the mountain 
slopes and in other parts of the valley under a revocable special-use permit. To provide access 
to the resort, the State of California proposes to construct a highway 20 miles in length. A sec-
tion of this road would traverse Sequoia National Park, as would a proposed highvoltage power 
line needed to provide electricity for the resort. Both the highway and the power line require 
the approval of the Department of the Interior, which is entrusted with the preservation and 
maintenance of the national parks.

Representatives of the Sierra Club, who favor maintaining Mineral King largely in its present 
state, followed the progress of recreational planning for the valley with close attention and 
increasing dismay. They unsuccessfully sought a public hearing on the proposed development 
in 1965, and in subsequent correspondence with offi cials of the Forest Service and the Depart-
ment of the Interior, they expressed the Club’s objections to Disney’s plan as a whole and to 
particular features included in it. In June 1969 the Club fi led the present suit in the United States 
District Court for the Northern District of California, seeking a declaratory judgment that vari-
ous aspects of the proposed development contravene federal laws and regulations governing 
the preservation of national parks, forests, and game refuges, and also seeking preliminary and 
permanent injunctions restraining the federal offi cials involved from granting their approval or 
issuing permits in connection with the Mineral King project. The petitioner Sierra Club sued 
as a membership corporation with “a special interest in the conservation and the sound mainte-
nance of the national parks, game refuges and forests of the country,” and invoked the judicial-
review provisions of the Administrative Procedure Act, 5 U.S.C.§ 701 et seq.
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II.

The fi rst question presented is whether the Sierra Club has alleged facts that entitle it to obtain 
judicial review of the challenged action. Whether a party has a suffi cient stake in an otherwise 
justiciable controversy to obtain judicial resolution of that controversy is what has traditionally 
been referred to as the question of standing to sue. Where the party does not rely on any specifi c 
statute authorizing invocation of the judicial process, the question of standing depends upon 
whether the party has alleged such a “personal stake in the outcome of the controversy,” Baker 
v. Carr, 369 U.S. 186, 204, 82 S.Ct. 691, 703, 7 L.Ed.2d 663, as to ensure that “the dispute 
sought to be adjudicated will be presented in an adversary context and in a form historically 
viewed as capable of judicial resolution.” Flast v. Cohen, 392 U.S. 83, 101, 88 S.Ct. 1942,1953, 
20 L.Ed.2d 947. Where, however, Congress has authorized public offi cials to perform certain 
functions according to law, and has provided by statute for judicial review of those actions 
under certain circumstances, the inquiry as to standing must begin with a determination of 
whether the statute in question authorizes review at the behest of the plaintiff.

The Sierra Club relies upon section 10 of the Administrative Procedure Act (APA), 5 U.S.C. § 
702, which provides:

“A person suffering legal wrong because of agency action, or adversely affected or ag-
grieved by agency action within the meaning of a relevant statute, is entitled to judicial 
review thereof.”

Early decisions under this statute interpreted the language as adopting the various formulations 
of “legal interest” and “legal wrong” then prevailing as constitutional requirements of standing. 
But, in Association of Data Processing Service Organizations, Inc. v. Camp, 397 U.S. 150, 90 
S.Ct. 827, 25 L.Ed.2d 184, and Barlow v. Collins, 397 U.S. 159, 90 S.Ct. 832, 25 L.Ed.2d 192, 
decided the same day, we held more broadly that persons had standing to obtain judicial review 
of federal agency action under § 10 of the APA where they had alleged that the challenged ac-
tion had caused them “injury in fact,” and where the alleged injury was to an interest “arguably 
within the zone of interests to be protected or regulated” by the statutes that the agencies were 
claimed to have violated.

III.

The injury alleged by the Sierra Club will be incurred entirely by reason of the change in the 
uses to which Mineral King will be put, and the attendant change in the aesthetics and ecology 
of the area. Thus, in referring to the road to be built through Sequoia National Park, the com-
plaint alleged that the development “would destroy or otherwise adversely affect the scenery, 
natural and historic objects and wildlife of the park and would impair the enjoyment of the park 
for future generations.” We do not question that this type of harm may amount to an “injury in 
fact” suffi cient to lay the basis for standing under § 10 of the APA. Aesthetic and environmen-
tal well-being, like economic well-being, are important ingredients of the quality of life in our 
society, and the fact that particular environmental interests are shared by the many rather than 
the few does not make them less deserving of legal protection through the judicial process. But 
the “injury in fact” test requires more than an injury to a cognizable interest. It requires that the 
party seeking review be himself among the injured.
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The impact of the proposed changes in the environment of Mineral King will not fall indis-
criminately upon every citizen. The alleged injury will be felt directly only by those who use 
Mineral King and Sequoia National Park, and for whom the aesthetic and recreational values of 
the area will be lessened by the highway and ski resort. The Sierra Club failed to allege that it or 
its members would be affected in any of their activities or pastimes by the Disney development. 
Nowhere in the pleadings or affi davits did the Club state that its members use Mineral King for 
any purpose, much less that they use it in any way that would be signifi cantly affected by the 
proposed actions of the respondents.

The Club apparently regarded allegations of individualized injury as superfl uous, on the theory 
that this was a ‘“public” action involving questions as to the use of natural resources, and that 
the Club’s longstanding concern with and expertise in such matters were suffi cient to give it 
standing as a “representative of the public.” This theory refl ects a misunderstanding of our 
cases involving so-called “public actions” in the area of administrative law.

Some courts have indicated a willingness to take this latter step by conferring standing upon or-
ganizations that have demonstrated “an organizational interest in the problem” of environmen-
tal or consumer protection. Environmental Defense Fund, Inc. v. Hardin, 138 U.S.App.D.C. 
391, 395, 428 F.2d 1093, 1097. It is clear that an organization whose members are injured may 
represent those members in a proceeding for judicial review. See, e.g., NAACP v. Button, 371 
U.S. 415, 428, 83 S.Ct. 328, 335, 9 L.Ed.2d 405. But a mere “interest in a problem,” no mat-
ter how longstanding the interest and no matter how qualifi ed the organization is in evaluat-
ing the problem, is not suffi cient by itself to render the organization “adversely affected” or 
“aggrieved” within the meaning of the APA. The Sierra Club is a large and long-established 
organization, with a historic commitment to the cause of protecting our Nation’s natural heri-
tage from man’s depredations. But if a “special interest” in this subject were enough to entitle 
the Sierra Club to commence this litigation, there would appear to be no objective basis upon 
which to disallow a suit by any other bona fi de “special interest” organization however small or 
short-lived. And if any group with a bona fi de “special interest” could initiate such litigation, it 
is diffi cult to perceive why any individual citizen with the same bona fi de special interest would 
not also be entitled to do so.

As we conclude that the Court of Appeals was correct in its holding that the Sierra Club lacked 
standing to maintain this action, we do not reach any other questions presented in the petition, 
and we intimate no view on the merits of the complaint. The judgment is

Affi rmed.

Mr. Justice DOUGLAS, dissenting.

I share the views of my Brother BLACKMUN and would reverse the judgment below.

The critical question of “standing” would be simplifi ed and also put neatly in focus if we fash-
ioned a federal rule that allowed environmental issues to be litigated before federal agencies or 
federal courts in the name of the inanimate object about to be despoiled, defaced, or invaded 
by roads and bulldozers and where injury is the subject of public outrage. Contemporary public 
concern for protecting nature’s ecological equilibrium should lead to the conferral of standing 
upon environmental objects to sue for their own preservation. See Stone, Should Trees Have 
Standing?--Toward Legal Rights for Natural Objects, 45 S.Cal.L.Rev. 450 (1972). This suit 
would therefore be more properly labeled as Mineral King v. Morton.
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So it should be as respects valleys, alpine meadows, rivers, lakes, estuaries, beaches, ridges, 
proves of trees, swampland, or even air that feels the destructive pressures of modern technol-
ogy and modern life. The river, for example, is the living symbol of all the life it sustains or 
nourishes—fi sh, aquatic insects, water ouzels, otter, fi sher, deer, elk, bear, and all other ani-
mals, including man, who are dependent on it or who enjoy it for its sight, its sound, or its life. 
The river as plaintiff speaks for the ecological unit of life that is part of it. Those people who 
have a meaningful relation to that body of water—whether it be a fi sherman, a canoeist, a zo-
ologist, or a logger—must be able to speak for the values which the river represents and which 
are threatened with destruction.

Mineral King is doubtless like other wonders of the Sierra Nevada such as Tuolumne Mead-
ows and the John Muir Trail. Those who hike it, fi sh it, hunt it, camp in it, frequent it, or visit 
it merely to sit in solitude and wonderment are legitimate spokesmen for it, whether they may 
be few or many. Those who have that intimate relation with the inanimate object about to be 
injured, polluted, or otherwise despoiled are its legitimate spokesmen.

1. Why did Sierra Club not discuss their individual members’ use of the area? 
The key sentence is “We do not question that this type of harm may amount to 
an ‘injury in fact’ suffi cient to lay the basis for standing under § 10 of the APA.” 
Explain in detail what you think this means. Is this based upon an intellectual or 
emotional response to potential and real harm to the environment? How would 
you plead and prove the facts necessary to support standing in an environmental 
case. What role might wildlife play in such a case?
2. While the Sierra Club lost in its attempt to create organizational standing 
based on a long existing institutional concern, they were quick to pick up the 
language of the court and fi le suits under the court articulated standard. With 
members everywhere, all they needed was someone who used the area in 
question. This became the door through which many environmental organizations 
developed a strong litigation muscle for pushing the government down the road of 
environmental awareness and protection.
3. The true power of the idea of standing based on “aesthetic interests” is not 
realized until it is joined with the scope of the Administrative Procedure Act and/
or the National Environmental Policy Act. The combination was and continues 
to be a powerful club over US agencies on behalf of a large number of wild 
animals. [See, Robertson v. Methow Valley Citizens Council, 490 U.S. 332 
(1989) (Court considered the scope of an environmental impact statement for a 
ski development on national forest land); Progressive Animal Welfare Society v. 
Dept. of the Navy, 725 F. Supp. 475 (W.D. Wash. 1989) (Court held that the Navy 
had to stop deployment of dolphins at a sub base until an environmental impact 
statement was drafted. This is one of the few cases that considered the well being 
of individual animals as part of the natural environment and under the umbrella of 
NEPA.)

Questions & Notes
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The following case is an example of the response of a court when an attempt is made 
to make the injured animal the plaintiff of the case.

C.E.A.S.E. v. The New England Aquarium
836 F. Supp. 45 (D.C. MA 1993)
WOLF, District Judge.

This case is brought by Kama, a dolphin, Citizens to End Animal Suffering and Exploitation 
(“CEASE”), the Animal Legal Defense Fund, Inc. (“ALDF”), and the Progressive Animal Wel-
fare Society, Inc. (“PAWS”), to protest the transfer of Kama from the New England Aquarium 
to the Department of the Navy.

I. FACTS

Plaintiffs’ factual contentions primarily concern the transfer of Kama from the Aquarium to the 
Navy. Except as noted, the following relevant facts are undisputed.

Kama was born in captivity at Sea World in San Diego in 1981. Kama was transferred to the 
Aquarium in 1986 for breeding purposes and/or for public display. Kama, however, did not fi t 
into the social climate at the Aquarium. As a result, he was not regularly on public display, nor 
featured in the Aquarium dolphin shows. In 1987, the Aquarium wrote to Commerce requesting 
authorization to transfer Kama and another dolphin to the Naval Oceans Systems Center. The 
Navy also wrote to Commerce, requesting authority to purchase and transport the two dolphins, 
noting, “These two dolphins will be housed in fl oating bay pens as specifi ed in Marine Mam-
mal Permit Number # 195. Commerce authorized both requests, and sent the Navy a Letter of 
Agreement (# AN108), to be signed by the Navy, which set forth the obligations of the Navy to 
ensure the safety and well-being of the dolphins.”

In late 1987, Kama was transferred from the Aquarium to the Navy pursuant to this Letter of 
Agreement. Kama is now located in Hawaii, where he is being studied for his sonar capabili-
ties. The Navy has invested over $700,000 and over 3,500 man hours training Kama. Id. at § 
4. The Navy contends that Kama is able to associate with wild dolphins on a daily basis, and 
could swim away if he so desired.

A. Kama Lacks Standing
There is little case law addressing whether an animal who has allegedly been injured has stand-
ing to bring a suit. Plaintiffs assert that Kama has standing, relying on Palila v. Hawaii Dept. 
of Land and Natural Resources, 852 F.2d 1106, 1107 (9th Cir.1988). In Palila, the court stated 
in its introduction:

As an endangered species under the Endangered Species Act, ... the bird (Loxioides 
bailleui), a member of the Hawaiian honey-creeper family, also has legal status and 
wings its way into federal court as a plaintiff in its own right ... represented by attor-
neys for the Sierra Club, the Audubon Society, and other environmental parties.

However, in Palila, the defendants did not challenge the propriety of having an animal as a 
named plaintiff. Similarly, animal species have remained named plaintiffs in other cases in 
which the defendants did not contest the issue. See Mt. Graham Red Squirrel v. Yeutter, 930 
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F.2d 703 (9th Cir.1991); Northern Spotted Owl v. Lujan, 758 F.Supp. 621 (W.D.Wash.1991); 
Northern Spotted Owl v. Hodel, 716 F.Supp. 479 (W.D.Wash.1988).

However, in the only reported case in which the naming of an animal as a party was challenged, 
the court found that the animal did not have standing to bring suit. In Hawaiian Crow (‘Alala) 
v. Lujan, No. 91-00191-DAE (D.Haw. Sept. 13, 1991), the court ruled that the ‘Alala, an en-
dangered species of birds, did not have standing to maintain a suit challenging the implementa-
tion of a program under the Endangered Species Act (“ESA”). The court, while recognizing 
the authority cited above, denied the ‘Alala standing on the bases that: (1) the ESA provided 
for citizen suits brought by “persons;” (2) the other named parties—various Audubon Societ-
ies—could obtain the relief sought; and (3) F.R.Civ.P. 17(c) which provides for suits on behalf 
of infants or incompetent persons does not apply to animals. Id. at 4-6.

The same considerations apply in this case. The MMPA [Marine Mammal Protection Act] does 
not authorize suits brought by animals. Rather, the MMPA provides for judicial review of the 
grant or denial of permits for permit applicants or “any party opposed to such permit” pursuant 
to 5 U.S.C. § 701 et seq. See 16 U.S.C. § 1374(d)(6). Section 702 of Title 5 provides that, “A 
person suffering legal wrong because of agency action, or adversely affected or aggrieved by 
agency action within the meaning of a relevant statute, is entitled to judicial review thereof.” 5 
U.S.C. § 702 (Emphasis added). Thus, as with regard to the ESA in ‘Alala, the MMPA express-
ly authorizes suits brought by persons, not animals. This court will not impute to Congress or 
the President the intention to provide standing to a marine mammal without a clear statement in 
the statute. If Congress and the President intended to take the extraordinary step of authorizing 
animals as well as people and legal entities to sue, they could, and should, have said so plainly. 
Furthermore, as in ‘Alala, citizen groups, if they satisfy the standing requirements, could seek 
to obtain the relief the amended complaint requests for Kama.

This conclusion is reinforced by consideration of F.R.Civ.P. 17(b), which falls within the sec-
tion of the Rules entitled “Parties,” and discusses the “capacity of an individual ... to sue or be 
sued.” It provides that such capacity “shall be determined by the law of the individual’s domi-
cile.” While this provision generally addresses the capacity of corporations, partnerships, and 
other business entities to litigate, there is no indication that it does not apply to other non-hu-
man entities or forms of life. While neither Massachusetts nor Hawaii law addresses the precise 
question of animal standing, cases in each state indicate that animals are treated as the  property 
of their owners, rather than entities with their own legal rights. See e.g., Massachusetts Society 
for Prevention of Cruelty to Animals v. Commissioner of Public Health, 339 Mass. 216, 158 
N.E.2d 487 (1959); State of Hawaii v. Pokini, 45 Haw. 295, 367 P.2d 499 (1961).

Accordingly, the MMPA and the operation of F.R.Civ.P. 17(b) indicate that Kama the dolphin 
lacks standing to maintain this action as a matter of law. Defendants have moved, therefore, for 
the removal of Kama’s name from the caption of this case. This motion must be allowed.

[The case was dismissed for lack of either human or dolphin standing. The plaintiff’s attorney 
for this case was Steven Wise, subsequently the author of Rattling the Cage and fi rst professor 
of an Animal Law course at Harvard Law School in 1999.]

1. Why did the Navy want Karma? What was the injury-in-fact for Karma?
2. Why not allow animals to sue? Do you see any problems if the Court had said 
that a dolphin could have standing?

Questions & Notes
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2. Environmental Standing—The ESA
While the combination of the Administrative Procedures Act and the National Environmental 
Policy Act provided signifi cant leverage for environmentally concerned plaintiffs, Congress 
sought to make it even easier for citizens to sue by including in almost all environmental laws 
specifi c provisions that allow for “citizen suits.” Briefl y review the citizen suit provision for the 
US Endangered Species Act in Appendix 1. Note who can sue and who can be sued. Note that 
the remedy available for a citizen suit is limited to injunctive relief. It cannot be the basis for 
the recover of money damages. Also, key to the effectiveness of this private attorney general 
approach is the availability of attorney fees for the plaintiff. Several national organizations, 
such as Earth Justice and EDF have sustained a long history of litigation with the aid of the 
attorney fees provision. After several years of litigation, the Supreme Court decided that a 
plaintiff must prevail in a specifi c law suit order to qualify for attorney fees. See, Ruckelshaus 
v. Sierra Club, 463 U.S. 680. 

Not withstanding the lack of any limiting or qualifying language in the citizen suit provisions 
of the law, the Supreme Court decided that when the citizen suit provisions of a law is used, 
the plaintiffs must nevertheless satisfy the constitutional requirements of standing, including 
the key: “injury in fact” test. The following case refl ects a recent analysis of standing under the 
federal Endangered Species Act on behalf of a fi sh species, the coho salmon.

Coho Salmon (ONCHORYNCHUS KISUTCH), Environmental 
Protection Information Center, Inc., Sierra Club, Inc., Northcoast 
Environmental Center, Inc., v. Pacifi c Lumber Company
61 F.Supp.2d 1001 (N.D. Ca. 1999)
[Note that the human plaintiffs have fi led the suit in the name of the most interested party—
the salmon. This is not a specifi c animal but the species in the abstract. But the judge will not 
deal directly with the issue of the species have standing and instead focuses upon the humans 
and human organizations.]

PATEL, Chief Judge.

This litigation, as many others like it, revolves around PALCO’s timber harvesting operations in 
Humboldt County. PALCO conducts timber harvesting operations in the watersheds of the Elk 
River and the Bear, Freshwater, Jordan and Yager creeks pursuant to various “timber harvest 
plans” (“THPs”) issued by the California Department of Forestry and Fire Prevention (“CDF”). 
According to plaintiff, approximately 4000 acres of forest are now logged in these watersheds 
pursuant to 53 approved THPs, while sixteen THPs consisting of another 2000 acres are pend-
ing approval by the CDF. PALCO’s commercial logging operations have caused the introduc-
tion of sediment and silt into the rivers and creeks at issue in this litigation and are a recognized 
cause for coho salmon habitat degradation and for the reduction in coho salmon reproduction. 
Plaintiffs now allege that PALCO’s past and present harvesting operations, including logging, 
hauling, and the construction and maintenance of roads and bridges, have resulted in signifi cant 
habitat modifi cation and degradation from erosion which has caused and continues to cause an 
unlawful “take” of coho salmon in violation of section 9 of the ESA. 
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II. Standing
An Article III court cannot entertain the claims of a litigant unless that party has demonstrated 
the threshold jurisdictional issue of whether it has constitutional and prudential standing to sue. 
Article III, section 2 of the United States Constitution extends the judicial power of the federal 
courts only to cases or controversies. The party invoking federal jurisdiction bears the burden 
of establishing three requirements in order to meet the “irreducible constitutional minimum of 
standing.” “First, the plaintiff must have suffered an ‘injury in fact’—an invasion of a legally-
protected interest which is (a) concrete and particularized; and (b) actual or imminent, not 
‘conjectural’ or ‘hypothetical.’ ” Second, there must be a causal connection between the injury 
and the conduct complained of—the injury has to be fairly traceable to the challenged action 
of the defendant, and not the result of some third party not before the court. Finally, “it must 
be ‘likely,’ as opposed to merely ‘speculative,’ that the injury will be redressed by a favorable 
decision.”

In addition, where Congress is the source of the alleged legal violation, the Supreme Court has 
recognized a prudential component to standing requiring that the plaintiff’s grievance must 
arguably fall within the zone of interests protected or regulated by the statutory provision in-
voked. However, because the ESA civil suit provision broadly permits “any person” to institute 
an action to enforce the ESA’s provisions, the Court held that section 1540(g) applies to actions 
against private violators of the ESA’s restrictions, as well as to actions against the Secretary of 
Interior asserting both the over enforcement and under enforcement under of the ESA’s pro-
visions. Id. at 1163 (“no textual basis” for saying that ESA citizen-suit provision “applies to 
environmentalists alone”). In doing so, the Court held that the “any person” formulation of sec-
tion 1540(g) acted to “negate” the zone of interests test as applied to the ESA. Id. at 1162-63. 
Compare Bennett, 117 S.Ct. at 1167-68 (plaintiff must establish that injury falls within zone of 
interests protected by ESA (“species preservation”) in review of agency decision under section 
10(a) of the Administrative Procedure Act, 5 U.S.C. 702). The Court noted that its “readiness 
to take the term ‘any person’ at face value” for the purposes of negating the zone-of-interests 
test under the ESA was in part because “the overall subject matter of this legislation is the en-
vironment (a matter in which it is common to think all persons have an interest) and that the 
obvious purpose of [section 1540(g)] is to encourage enforcement by so-called ‘private attor-
neys general.’ “ Id. at 1162. In doing so, the Bennett court concluded that the petitioner ranch 
operators and irrigation districts, who had competing economic and other interests in a water 
project affected by a biological opinion issued by the U.S. Fish and Wildlife Service (“FWS”) 
and favorable to endangered species, had standing under the zone-of-interests test to challenge 
the biological opinion under the ESA. Id. at 1163.

Finally, an environmental organization such as EPIC or the Sierra Club may have standing to 
sue “in its own right ... to vindicate whatever rights and immunities the association itself may 
enjoy,” and in doing so, “may assert the rights of its members, at least so long as the challenged 
infractions adversely affect its members’ associational ties.” Warth v. Seldin, 422 U.S. 490, 
511, 95 S.Ct. 2197, 45 L.Ed.2d 343 (1975). Moreover, even if the organization has not suffered 
injury to itself, it may have standing to assert the rights of its members if (1) its members would 
have standing to sue on their own; (2) the interests it seeks to protect are germane to its pur-
pose, and (3) its claim and requested relief do not require participation by individual members. 
Hunt v. Washington State Apple Advertising Comm’n, 432 U.S. 333, 343, 97 S.Ct. 2434, 53 
L.Ed.2d 383 (1977). See also Warth, 422 U.S. at 511, 95 S.Ct. 2197 (“Even in the absence of 
injury to itself, an association may have standing solely as the representative of its members”); 



Animals: Welfare, Interests, and Rights
334

Salmon River, 32 F.3d at 1352 n. 10; Sierra Club v. Morton, 405 U.S. 727, 734-41, 92 S.Ct. 
1361, 31 L.Ed.2d 636 (1972) (association must allege that its members are suffering immedi-
ate or threatened injury of the sort that would be a justiciable case had members brought suit 
individually). “The possibility of such representational standing, however, does not eliminate 
or attenuate the constitutional requirement of a case or controversy.” Warth, 422 U.S. at 511, 
95 S.Ct. 2197.

DISCUSSION
PALCO initially maintains that neither the environmental organizations nor the coho salmon 
have standing to bring this action. PALCO contends both that EPIC and the other environmen-
tal organizations have neither “organizational” nor “representational” standing to bring this 
action and that the ESA does not permit “animal species” such as the coho salmon to bring 
suit under section 1540(g). PALCO concludes by arguing that under the doctrine of primary 
jurisdiction the court should defer to administrative proceedings currently pending before the 
NMFS and FWS to approve the HCP submitted by PALCO.

Because EPIC and the other environmental groups have pointed to suffi cient facts to survive 
summary judgment on the issue of standing, the court declines PALCO’s invitation to deter-
mine whether the coho salmon has standing to sue on its own behalf under the ESA. Moreover, 
the court need not reach the issue of whether the organizations have standing to sue on their 
own behalf—i.e., “organizational” standing—because the organizations do not assert in their 
opposition to PALCO’s motion for summary judgment that they have organizational standing. 
[FN3]

Plaintiffs contend that fi sh and wildlife species fall within section 1540(g) because the defi ni-
tion of the term “person” includes the clause “any other entity within the jurisdiction of the 
United States.” 16 U.S.C. 1532(15). Plaintiffs conclude that “any other entity” should be inter-
preted to include the coho salmon. Without delving into the vagaries of the term “entity,” the 
court notes that, to swim its way into federal court in this action, the coho salmon would have to 
battle a strong current and leap barriers greater than a waterfall or the occasional fallen tree.

FN3. In order to establish organizational standing, the organizations would have to 
“meet the same standing test that applies to individuals by showing actual or threat-
ened injury in fact that is fairly traceable to the alleged illegal action and likely to be 
redressed by a favorable court decision.” Spann v. Colonial Village, Inc., 899 F.2d 24, 
27 (D.C.Cir.1990) (internal quotations and citations omitted). “In those cases where an 
organization is suing on its own behalf, it must establish concrete and demonstrable 
injury to the organization’s activities—with a consequent drain on the organization’s 
resources—constituting more than simply a setback to the organization’s abstract so-
cial interests. Indeed, the organization must allege that discrete programmatic concerns 
are being directly and adversely affected by the challenged action.” Common Cause 
v. Federal Election Comm’n, 108 F.3d 413, 417 (D.C.Cir.1997) (quoting National 
Taxpayers Union, Inc. v. U.S., 68 F.3d 1428, 1433 (D.C.Cir.1995)) (internal quota-
tions omitted). See also Havens Realty Corp. v. Coleman, 455 U.S. 363, 379, 102 
S.Ct. 1114, 71 L.Ed.2d 214 (1982). Plaintiffs do not make any showing that PALCO’s 
harvesting operations are directly and adversely affecting their “discrete programmatic 
concerns.”
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I. Associational standing
PALCO maintains that the organizations do not have standing to bring a section 9 taking claim 
on behalf of their members. Initially, it argues that the citizen suit provision of the ESA pre-
cludes “representative” suits brought by environmental organizations such as EPIC and the 
Sierra Club on behalf of their members who have suffered a cognizable injury. Based on a foot-
note in the Steel Co. opinion, PALCO asserts that, because section 1540(g) permits a “person” 
to sue only “on his own behalf,” an association may bring a suit under the ESA only for injuries 
that the association has suffered, rather than as arepresentative of its members.

PALCO’s reliance on the ruminations of the Steel Co. court ignores prior Supreme Court case 
law regarding the nature of associational standing. The Supreme Court has noted that the fi rst 
requirement of the associational standing test, that at least one of the organization’s members 
would have standing to sue on his own, “is grounded on Article III as an element of ‘the consti-
tutional requirement of a case or controversy.’ “ United Food and Commercial Workers Union 
Local 751 v. Brown Group, Inc., 517 U.S. 544, 116 S.Ct. 1529, 134 L.Ed.2d 758 (1996) 

The second prong of the associational standing test “complements” the fi rst, in that “its demand 
that an association plaintiff be organized for a purpose germane to the subject of its member’s 
claim raises an assurance that the association’s litigators will themselves have a stake in the 
resolution of the dispute, and thus be in a position to serve as the defendant’s natural adver-
sary.” United Food, 517 U.S. at 545, 116 S.Ct. 1529. This is a key aspect of the purpose behind 
associational standing, as the Supreme Court has stated:

[T]he doctrine of associational standing recognizes that the primary reason people join 
an organization is often to create an effective vehicle for vindicating interests that they 
share with others. “The only practical judicial policy when people pool their capital, 
their interests, or their activities under a name and form that will identify collective in-
terests, often is to permit the association or corporation in a single case to vindicate the 
interests of all.” Joint Anti-Fascist Refugee Committee v. McGrath, 341 U.S. 123, 187, 
71 S.Ct. 624, 95 L.Ed. 817 (1951) (Jackson, J., concurring); see NAACP v. Alabama 
ex rel. Patterson, 357 U.S. 449, 459, 78 S.Ct. 1163, 2 L.Ed.2d 1488 (1958) (association 
“is but the medium through which its individual members seek to make more effective 
the expression of their views”). The very forces that cause individuals to band together 
in an association will thus provide some guarantee that the association will work to 
promote their interests.

Automobile Workers, 477 U.S. at 290, 106 S.Ct. 2523.

Because the principles underlying associational standing assure that the association has a stake 
in the resolution of the dispute and serves as the defendant’s natural adversary, the association, 
in representing the interests of its members’ stands in its members’ stead rather than asserting 
the generalized interests of a third party unconnected to the association. As such, the phrase “on 
his own behalf” in section 1540(g) does not limit the ability of an environmental organization 
to represent the interests of its members. 

Nonetheless, in order to proceed with the instant action, the organizations must establish as-
sociational standing by showing that (1) their members would have standing to sue on their 
own; (2) the interests they seek to protect are germane to their purpose, and (3) their claim and 
requested relief do not require participation by individual members. Hunt, 432 U.S. at 343, 
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97 S.Ct. 2434;Salmon River, 32 F.3d at 1352 n. 10. It is without dispute that EPIC and the 
other environmental organizations serve their members by seeking to protect and conserve the 
remaining wild coho salmon and their habitat in northern California.  Thus, the interests that 
the organizations seek to protect—the preservation of coho salmon—are clearly germane to 
the purpose of the organizations. Moreover, the injunctive relief sought by EPIC and the other 
organizations does not require the participation of any of the organizations’ individual mem-
bers. The only remaining question which the court must address is whether the members of the 
organizations would have standing to sue on their own behalf.

A. Injury in fact
In order to meet the injury in fact requirement, plaintiffs must submit affi davits or other evi-
dence showing, through specifi c facts, that one or more of their members would be “directly 
affected apart from their special interest in the subject.” Defenders of Wildlife, 504 U.S. at 563, 
112 S.Ct. 2130. The Supreme Court has made clear that although “the desire to use or observe 
an animal species, even for purely esthetic purposes, is undeniably a cognizable interest for 
purposes of standing,” the “injury in fact” test “requires more than an injury to a cognizable 
interest. It requires that the party seeking review be himself among the injured.” Id. at 562-63, 
112 S.Ct. 2130. Thus, the “key requirement” for the purposes of standing is “that the plaintiff 
have suffered his injury in a personal and individual way.” Animal Legal Defense Fund, Inc. v. 
Glickman (“ALDF “), 154 F.3d 426, 433 (D.C.Cir.1998). At a minimum, the facts must show 
that one of plaintiff’s members is susceptible to “actual or imminent” injury. Defenders of 
Wildlife, 504 U.S. at 564, 112 S.Ct. 2130.

Plaintiffs provide the declarations and deposition testimony of Paul Mason, Kathy Bailey, Tom 
Weseloh, Chuck Powell and Tim McKay, each of whom are members of each of the plaintiff 
organizations, in order to establish that its members have suffered an injury in fact. Plaintiffs’ 
members indicate that they have a close connection to and derive substantial aesthetic and 
recreational enjoyment from the watersheds at issue. Ms. Bailey, a member of the Sierra Club 
since 1992, states that the Club’s members “frequently hike, backpack, kayak, or otherwise 
spend time within the vicinity of the watersheds in question in this litigation for the purpose of 
observing and enjoying coho salmon in the wild” and that some of the Club’s members “live 
within close proximity to these watersheds.” Mr. Mason, a member of EPIC, states that his resi-
dence in Redway, California, is a short distance from Eel River and that he “regularly visit[s] 
watersheds in Humboldt County to attempt to observe coho salmon, including the legally ac-
cessible portions of the watersheds at issue in this suit.” He also states that EPIC’s members 
derive recreational, aesthetic and educational benefi t from the continued existence of coho 
salmon, and that some of its members have furthered these interests by gathering data concern-
ing the habitat conditions of the streams at issue in this action. Mr. McKay, a staff director of 
Northcoast, states that Northcoast’s members include commercial and recreational fi shermen 
who are no longer able to fi sh for coho salmon because of the listing of the coho salmon as a 
threatened species. Finally, both Mr. Weseloh and Mr. Powell state that they have either fi shed 
in the watersheds at issue in this action or that coho salmon are part of the aesthetic enjoyment 
they derive from the use of the watersheds at issue.

Moreover, each of plaintiff’s members frequently enjoy observing coho salmon in various 
stages of their life cycle in all the streams and rivers at issue here. For example, Mr. Weseloh 
states that he has stocked some of the watersheds at issue with coho salmon and has observed 
and fi shed for coho salmon in the watersheds involved here. Plaintiffs have thus pointed to suf-
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fi cient facts to create a disputed issue whether their members have suffered injury in a personal 
and individual manner from the depletion of coho salmon and the degradation of coho salmon 
habitat in the watersheds at issue.  

PALCO nonetheless argues that because plaintiffs’ members have no access to PALCO’s private 
lands their injury is merely a generalized injury relating to the overall coho salmon population 
which is insuffi cient to confer standing upon plaintiffs’ members. Although plaintiffs’ members 
cannot trespass upon PALCO’s lands to observe coho salmon, they enjoy observing and us-
ing coho salmon in the streams and rivers which fl ow through or are adjacent to boundaries of 
PALCO’s lands. Section 1540(g) clearly permits private plaintiffs to enjoin private activities, 
such as PALCO’s logging operations, that are reasonably certain to harm a protected species. 

B. Causation and redressability
PALCO argues that plaintiffs have also failed to establish that their members’ injuries were 
caused by PALCO’s logging practices in the watersheds at issue and are not redressable by the 
remedies sought by plaintiffs. In doing so, PALCO fi rst contends that the reduction of coho 
salmon is attributable to a variety of factors other than PALCO’s logging operations, including 
intervening and superseding ecological and man-made occurrences. PALCO further asserts 
that an order enjoining PALCO from conducting any “logging, yarding or removal activi-
ties or new road construction” in the watersheds at issue and requiring PALCO to restore the 
watersheds to mitigate ongoing and future harm is not certain to “result in the increased coho 
salmon population” that would be needed to redress the alleged injuries suffered by plaintiffs’ 
members. See Compl., at 75-76.

Courts often consider the causation and redressability prongs in juxtaposition when both focus 
on similar questions of causation. “The fairly traceable element explores the causal connection 
between the challenged conduct and the alleged harm.” Loggerhead Turtle v. County Council 
of Volusia County, Florida, 148 F.3d 1231, 1247 (11th Cir.1998). The causal link between the 
alleged harm and the challenged conduct may become too attenuated “if the injury complained 
of is ‘the result of the independent action of some third party not before the court.’ “ Bennett, 
117 S.Ct. at 1164 (quoting Defenders of Wildlife, 504 U.S. at 560-61, 112 S.Ct. 2130) (internal 
quotations and citations omitted). Similarly, the “redressability” prong of the standing doctrine 
asks whether it is “likely, as opposed to merely speculative, that the injury will be redressed by 
a favorable decision.” Defenders of Wildlife, 504 U.S. at 561, 112 S.Ct. 2130 (internal quota-
tion marks and citations omitted).

In making its arguments with respect to causation and redressability, PALCO invokes case law 
involving alleged “procedural injuries” resulting from a federal agency’s failure to comply with 
a statutory or regulatory procedure such as the ESA consultation requirements. See Defenders 
of Wildlife, 504 U.S. at 573 n. 7, 112 S.Ct. 2130;Idaho Conservation League, 956 F.2d at 1517. 
In these cases, the causation prong requires some “causal nexus” between agency action (or 
inaction) and the injury asserted by the plaintiff.

Unlike the many procedural injury cases addressed by the courts, the “harm” alleged by plain-
tiffs—injury to their members’ aesthetic and scientifi c interests as a result of the “take” of 
coho salmon—does not involve the independent actions of third persons. The harm suffered by 
plaintiffs’ members is tied directly to PALCO’s logging activities and cessation of those activi-
ties will end the “take” of coho salmon.
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Because plaintiffs have satisfi ed each of the elements required for associational standing, the 
court fi nds that the organizations have standing to assert their section 9 claim against PALCO.

CONCLUSION

The court hereby DENIES PALCO’s motion for summary judgment on the issue of standing 
and PALCO’s motion to dismiss based on the doctrine of primary jurisdiction.

IT IS SO ORDERED.

1. There is no case in which a Court has found a species to have standing. Can 
a species have an injury-in-fact? Could a species be like the Sierra Club and be 
representative of individual members’ interests?
2. Note that the individual human harm is focused on the ability to see and 
observe individual fi sh. It is the withdrawal of the fi sh from the environment that is 
the harm? Environmental cases focus on species, not individual animals. Is this 
case still in the spirit of Sierra Club v. Morton?
3. As a matter of public policy do you agree that the plaintiffs ought to be able to 
sue the defendants in this case? Why? 

Questions & Notes

3. Standing for Individual Animals
The success realized in the wildlife/environmental arena, as will be made clear with the 
following case, was not replicated in the area dealing with individual, usually domestic, 
animals (“domestic” refers to the fact that the animal is within the dominion and control of 
humans—not that they are tame and harmless. Thus a chimpanzee in a cage is a domestic 
animal, from a non-domestic species). 

While a decision by a judge on the issue of standing is not supposed to refl ect any opinion on 
the possible outcome of the merits of the case, every judge knows that if a plaintiff is found to 
not have standing, then in effect the plaintiff loses the case without the judge having to address 
the merits of the case. There is always the unspoken public policy issue of whether it is a good 
or bad idea to allow private parties to “turn over” certain stones—such as the use of animals 
in research institutions.
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IPPL v. Institute for Behavioral Research, Inc.
799 F.2d 934 (4th Cir. 1986)
WILKINSON, Circuit Judge.

In this case we must decide whether a group of private individuals may challenge a medical 
researcher’s compliance with federal standards for the care of laboratory animals. Because we 
fi nd that the plaintiffs lack standing to bring such a lawsuit, we affi rm the judgment of the dis-
trict court in its dismissal of this action.

To imply a cause of action in these plaintiffs might entail serious consequences. It might open 
the use of animals in biomedical research to the hazards and vicissitudes of courtroom litiga-
tion. It may draw judges into the supervision and regulation of laboratory research. It might 
unleash a spate of private lawsuits that would impede advances made by medical science in 
the alleviation of human suffering. To risk consequences of this magnitude in the absence of 
clear direction from the Congress would be ill-advised. In fact, we are persuaded that Congress 
intended that the independence of medical research be respected and that administrative en-
forcement govern the Animal Welfare Act.

I.

The principal complainant in this case, Alex Pacheco, fi rst met the principal defendant, Dr. Ed-
ward Taub, in May 1981. Pacheco, an undergraduate student in the program of Environmental 
Studies at George Washington University in Washington, D.C., had worked frequently for the 
protection of animals, participating in projects of the Fund for Animals, the Friends of Animals, 
the Ohio Capital Area Humane Society, and the Alaska Department of Fish and Wildlife. He 
had founded the Ohio Animal Rights Committee and, in Washington, D.C., had founded People 
for the Ethical Treatment of Animals, Inc. (PETA), on which he continued to serve as director. 
Taub, the chief of the Behavioral Biology Center of the Institute of Behavioral Research (IBR), 
was studying the capacity of monkeys to learn to use a limb after nerves had been severed. 
Funded by the National Institutes of Health (NIH), the project amplifi ed Taub’s earlier research 
in this area and attempted to discover benefi ts for the rehabilitation of human patients suffering 
from a serious neurological injury such as a stroke. Pacheco offered to work as a volunteer for 
Taub on the neurological study at an IBR facility in Silver Spring, Maryland. Taub gave Pa-
checo the keys to the premises and permission to enter at any time, and Pacheco came regularly 
to the laboratory during the summer of 1981. He concluded from his observations that IBR did 
not provide the monkeys with suffi cient food or water, a sanitary environment, or adequate 
veterinary care. On several nights during the week of August 27, 1981, Pacheco broughtother 
researchers to IBR to confi rm his impressions. Collecting affi davits from these visits with his 
own statement and photographs of the laboratory, Pacheco asked Sgt. Richard W. Swain, Jr. of 
the Montgomery County Police Department to investigate IBR for violations of Article 27, § 
59 of the Maryland Code, which defi nes the criminal misdemeanor of cruelty to animals and 
authorizes a maximum imprisonment of ninety days and a maximum fi ne of $1,000 for each 
offense.

Swain obtained a search warrant from the Circuit Court for Montgomery County and on Sep-
tember 11 seized from IBR the seventeen monkeys in the experiment. Nine days later, the 
Assistant State’s Attorney for Montgomery County fi led criminal charges against Taub in the 
county District Court, alleging seventeen violations of the animal cruelty statute. [Dr Taub had 
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previously been the subject of a charge of criminal violation of anti-cruelty laws of Maryland. 
See case, Taub v. State 296 Md. 439, 463 A.2d 819 (1983) in Topic 8b - Anti-cruelty.] 

On October 9 the Circuit Court for Montgomery County, without opposition from IBR, in-
structed Sgt. Swain and Dr. James Stunkard, a veterinarian, to supervise the transfer of the 
monkeys to an NIH facility in Poolesville, Maryland that Swain and Stunkard had chosen as 
the best place for temporary care and custody. The order was to remain in effect “until further 
Order of this Court or the termination of the pending criminal prosecution against Dr. Taub, 
whichever occurs fi rst.”

Dr. Taub stood trial in November 1981 in the District Court for Montgomery County, which 
on December 2 entered orders of conviction on six of the seventeen counts and acquittal on 
the other eleven counts. Fearing that the court order on custody of the monkeys would par-
tially expire with the acquittals, PETA acted quickly to prevent the return of any animals to 
IBR. Along with the International Primate Protection League, the Animal Law Enforcement 
Association, and several named individuals, PETA fi led a bill of complaint on December 3 in 
the Circuit Court for Montgomery County. The complaint, in which the plaintiffs purported to 
speak for “their own and class interests and as next friends of seventeen (17) non-human pri-
mates,” alleged that a civil inquiry would show IBR violations of the Maryland animal cruelty 
laws which the criminal trial had not established and further alleged that IBR had violated the 
federal Animal Welfare Act, 7 U.S.C. §§ 2131 et seq. Naming IBR, NIH, Swain, and Stunkard 
as defendants, the plaintiffs asked the equity court to verify these claims, to designate the plain-
tiffs as new guardians of the monkeys, and to enjoin all parties from permitting IBR to regain 
possession.

On December 17, NIH requested removal of the case to the U.S. District Court for the District 
of Maryland. The plaintiffs did not oppose removal; as the complaint had noted, the claims 
arising under the Animal Welfare Act supported federal jurisdiction. 

II.

In order to sue in federal court, plaintiffs must show that they “personally [have] suffered 
some actual or threatened injury as a result of the putatively illegal conduct of the defendant,” 
Plaintiffs argue that they would suffer both fi nancial and non-fi nancial injuries if IBR regained 
control of the monkeys. Close examination of the allegations, however, shows that the claims 
do not provide standing for the plaintiffs.

Plaintiffs assert that this case implicates their fi nancial interests in two different ways. First, 
they argue that their tax payments entitle them to ensure that the law is respected by NIH, a 
federal agency, and by IBR, a recipient of federal funds. The Supreme Court rejected this rea-
soning in United States v. Richardson, 418 U.S. 166, 174-75, 94 S.Ct. 2940, 2945, 41 L.Ed.2d 
678 (1974), holding that payment of taxes does not purchase authority to enforce regulatory 
restrictions. Second, plaintiffs argue that they contributed to the maintenance of the monkeys 
after Sgt. Swain seized the animals and before NIH took possession. But as the transfer receipt 
shows, this expenditure represented a voluntary offer to help the Maryland authorities. The 
plaintiffs did not acquire any interest in the monkeys, who remained the property of IBR and in 
the legal custody of Sgt. Swain. Like attorneys’ fees or other litigation costs, the maintenance 
payments were part of the response to the contested conduct, not part of the conduct itself, and 
therefore do not establish “a personal stake in the outcome of the controversy.”
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The plaintiffs also assert that this case implicates their non-fi nancial interests in two ways. On 
the more general level, the plaintiffs sought standing by describing themselves as individuals 
and members having a personal interest in the preservation and encouragement of civilized and 
humane treatment of animals, whose own aesthetic, conservational, and environmental inter-
ests are specifi cally and particularly offended and affected by the matters hereinafter described, 
and which interests, along with their educational interests, will be detrimentally impacted upon 
if the relief sought is not granted.

This statement of interest resembles the pleading that the Supreme Court found to be inad-
equate in Sierra Club v. Morton, 405 U.S. 727, 735 n. 8, 92 S.Ct. 1361, 1366 n. 8, 31 L.Ed.2d 
636 (1972). The Court held that “a mere interest in a problem; no matter how longstanding 
the interest and no matter how qualifi ed the organization is in evaluating the problem, is not 
suffi cient by itself” to create standing. Id. at 739. That conclusion applies precisely to these 
plaintiffs’ asserted commitment to the humane treatment of animals. The commitment of an 
organization may enhance its legislative access; it does not, by itself, provide entry to a federal 
court.

Plaintiffs try to distinguish Sierra Club v. Morton by presenting a second, more specifi c, form 
of non-fi nancial injury: the disruption of their personal relationship with these monkeys by the 
return of the animals to IBR. This theory seeks to compare plaintiffs with the parties who suf-
fer injury from the disturbance of national parks or forests because they use those areas.  But 
that analogy fails because these plaintiffs have been with the monkeys primarily because of 
this litigation. Whereas the parties described in Sierra Club v. Morton could use the park if the 
defendants complied with the law, these plaintiffs could not see the monkeys in the IBR labora-
tory if the defendants satisfi ed all requirements of care. 

III.

Not only do plaintiffs fail to allege cognizable injuries; they fail also to prove that the impli-
cated federal statute authorizes their right to seek relief. The two shortcomings provide related, 
though alternative, bases for dismissal of this action.

The Animal Welfare Act, 7 U.S.C. §§ 2131 et seq., is the federal statute on which plaintiffs rely 
in defi ning their allegations of mistreatment. The Act seeks to insure that “animals intended 
for use in research facilities ... are provided humane care and treatment.” 7 U.S.C. § 2131(1). 
There is no indication, however, that Congress intended this goal to come at the expense of 
progress in medical research. To the contrary, both the language of the statute and the means 
chosen by Congress to enforce it preserve the hope that responsible primate research holds for 
the treatment and cure of humankind’s most terrible affl ictions. The statutory design is, in turn, 
inconsistent with the private right of action that plaintiffs assert.

The administrative enforcement that Congress envisioned for this statute is readily apparent. 
The Act directs the Secretary of Agriculture to “promulgate standards to govern the humane 
handling, care, treatment, and transportation of animals,” but cautions that “nothing in this 
chapter shall be construed as authorizing the Secretary to promulgate rules, regulations, or 
orders with regard to design, outlines, guidelines, or performance of actual research or experi-
mentation by a research facility as determined by such research facility.”
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A review of the Act thus underscores two points. One is a commitment to administrative super-
vision of animal welfare. The other is the subordination of such supervision to the continued 
independence of research scientists. The Secretary’s rulemaking authority does not extend to 
the design of experiments; the Secretary’s enforcement authority does not extend to the confi s-
cation of animals in use. In the words of Congress, “Under this bill the research scientist still 
holds the key to the laboratory door.” H.R.Rep. No. 91-1651, 91st Cong., 2nd Sess., reprinted 
in 1970 U.S. Code Cong. & Ad. News 5103, 5104. See also S. Rep. No. 1281, 89th Cong., 2nd 
Sess., reprinted in 1966 U.S. Code Cong. & Ad. News 2635, 2637.

The amicus curiae brief of sixty-eight scientifi c and medical organizations reviews the history 
underlying these priorities. Research with primates helped to lead, for example, to the develop-
ment of the polio vaccine, and other animal research has contributed to the discovery of insulin, 
the invention of transplantation techniques, and the improvement of cancer therapies. Amici
predict that animal research will play some part in the prevention and treatment of such ill-
nesses as multiple sclerosis, AIDS, and Alzheimer’s disease. Recent amendments to the Animal 
Welfare Act have accordingly reaffi rmed the Congressional fi nding that “the use of animals is 
instrumental in certain research and education or for advancing knowledge of cures and treat-
ments for diseases and injuries which affl ict both humans and animals.” H. Conf.Rep. No. 99-
447, 99th Cong., 1st Sess., reprinted in 1985 U.S. Code Cong. & Ad. News 1676, 2518.

Consistent with this purpose, Congress crafted a comprehensive plan for the regulation, inspec-
tion, and sanction of medical facilities that utilize animals in research. It is clear that the super-
visory goals of the statute were to be realized through a regime of administrative enforcement, 
with a right of judicial review for an aggrieved facility. 7 U.S.C. § 2149(b). It is equally clear 
that these goals were not to be realized through a succession of private lawsuits. “The compre-
hensive character of the remedial scheme expressly fashioned by Congress strongly evidences 
an intent not to authorize additional remedies.” Northwest Airlines, Inc. v. Transport Workers, 
451 U.S. 77, 93-94, 101 S.Ct. 1571, 1581-84, 67 L.Ed.2d 750 (1981).

The uniformity and specialization normally thought to accompany regulatory oversight, in this 
case that of the Secretary, would not inhere in enforcement of the statute through private rights 
of action. Judges and juries possess limited acquaintance with the problems and requirements 
of biomedical research. Their judgments and verdicts may fail to provide that modicum of con-
sistency and predictability without which laboratory scientists would fi nd it diffi cult to operate. 
To add extensive pre-trial discovery of a facility’s practices to the administrative inspections 
already authorized by Congress, 7 U.S.C. § 2146, would impose a gratuitous burden upon 
federally funded research. Finally, the prospect of damage awards in excess of the prescribed 
statutory penalties might discourage scientists from entering many lines of medical inquiry. 
As the Supreme Court has noted in another context, “[i]n the absence of strong indicia of a 
contrary congressional intent, we are compelled to conclude that Congress provided precisely 
the remedies it considered appropriate.” Middlesex County Sewerage Authority v. National Sea 
Clammers Association, 453 U.S. 1, 15, 101 S.Ct. 2615, 2623, 69 L.Ed.2d 435 (1981).

The Act, as our description suggests, does not imply any provision for lawsuits by private 
individuals as a complement to the authority of the Secretary of Agriculture. The plaintiffs 
therefore can draw no support from cases involving other statutes that do create standing for 
private individuals to challenge a particular treatment of animals. “The question whether a stat-
ute creates a cause of action, either expressly or by implication, is basically a matter of statutory 
construction.” Transamerica Mortgage Advisors, Inc. v. Lewis, 444 U.S. 11, 15, 100 S.Ct. 242, 
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245, 62 L.Ed.2d 146 (1979). Here, we are convinced that Congress intended the administrative 
remedy to be the exclusive remedy. To accord plaintiffs standing to sue by virtue of a private 
cause of action would not conform to the aims of Congress in the Animal Welfare Act.

Affi rmed

1. Is this suit about the absence of an injury-in-fact to any animal or to any 
human? Did anyone have a right to fi le a law suit on over the injury or harm? Do 
you agree with the court that the best public policy would be to disallow this sort of 
suit?
2. Would the court have had a different attitude if Congress had adopted a citizen 
suit provision for the AWA? 

Questions & Notes

4. Breakthrough Standing for AWA Issues
[Disclosure: It should be disclosed that the author, Prof. David Favre, has been and continues to be on 
the Board of Directors for the Animal Legal Defense Fund and played a modest role in the ALDF law 
suits discussed in this topic.]

Preview:

There is a basic public policy issue that is present when a government agency is the defen-
dant in a law suit: Should the government agency—APHIS in this case—be subjected to the 
pressures/checks of private litigation, as is the Department of Interior on environmental issues? 
One way of disallowing external public pressure is by allowing or disallowing private parties 
standing to sue the agency. Remember that the 4th Circuit in IPPL v. Institute for Behavioral 
Research, supra, decided that Congress did not want research facilities subject to “the hazards 
and vicissitudes of courtroom litigation.” In ALDF’s loss in the DC Circuit Court in 1997, the 
dissenting opinion of the three judge panel raised the issue most clearly, and may have been one 
of key policy reasons that a full en banc rehearing of the case was ultimately allowed.

Judge Wald, This case hardly requires us to recognize the independent standing of 
animals; Mr. Jurnove’s allegations fall well within the requirements of our existing 
precedent. But it is striking, particularly in a world in which animals cannot sue on 
their own behalf, how far the majority opinion goes toward making governmental ac-
tion that regulates the lives of animals, and determines the experience of people who 
view them in exhibitions, unchallengeable. See Oral Argument (statement of govern-
ment counsel) (voicing his inability to identify one party who would have standing to 
challenge the USDA regulations implementing the AWA provisions on animal exhibi-
tions). Because such a result offends the compassionate purposes of the statute, and our 
precedents do not require it, I respectfully dissent.

Animal Legal Defense Fund, Inc. v. Glickman, 130 F.3d 464, at 476, 327 U.S.App.D.C. 235, 
at 247 (D.C.Cir. Dec 09, 1997)
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The Animal Legal Defense Fund spent almost a decade in litigation before reaching the opinion 
set out below. The case was the second case the organization had fi led on this issue. The fi rst 
one was fi led in 1991 and met its fi nal demise at the Court of Appeals in 1995 with a decision 
that standing did not exist for any of the named plaintiffs. In 1996 the second case (with a new 
set of plaintiffs) was fi led. It did not reach fi nal conclusion till 2000 when the merits of the case 
was fi nally decided. The following is a quick summary of the path of second case:

Animal Legal Defense Fund, Inc. v. Glickman, 943 F.Supp. 44 (D.D.C. Oct 30, 1996) (NO. 
CIV. A.96-00408(CRR)) (Court allowed standing and held for the plaintiffs on the merits of the 
case.)

Judgment Vacated by 

Animal Legal Defense Fund, Inc. v. Glickman, 130 F.3d 464, 327 U.S.App.D.C. 235 (D.C.Cir. 
Dec 09, 1997) (NO. 97-5074, 97-5031, 97-5009) (None of the plaintiffs had standing to sue, 
suit was to be dismissed without reaching the merits of the case.)

Rehearing in Banc Granted, Judgment Vacated by

Animal Legal Defense Fund, Inc. v. National Ass’n for Biomedial Research, 136 F.3d 829, 329 
U.S.App.D.C. 89, 28 Envtl. L. Rep. 20,395 (D.C.Cir. Mar 10, 1998) (NO. 97-5009, 97-5031, 
97-5074)

AND On Rehearing in Banc 

Animal Legal Defense Fund, Inc. v. Glickman, 154 F.3d 426, 332 U.S.App.D.C. 104, 29 Envtl. 
L. Rep. 20,202 (D.C.Cir. Sep 01, 1998) (NO. 97-5009)(case set out below.)

Certiorari to U.S. Supreme Court Denied by National Ass’n for Biomedical Research v. Animal 
Legal Defense Fund, Inc., 526 U.S. 1064, 119 S.Ct. 1454, 143 L.Ed.2d 541, 67 USLW 3438, 
67 USLW 3470, 67 USLW 3633, 67 USLW 3641 (U.S. Apr 19, 1999) (NO. 98-1059) 

Think About It...

Animal Legal Defense Fund v. Glickman 
154 F.3d 426, 332 U.S.App.D.C. 104 (1998) (the en banc opinion)
WALD, Circuit Judge [this judge wrote the dissent in the prior three judge opinion]:

The 1985 amendments to the Animal Welfare Act (“AWA”) direct the Secretary of Agriculture 
to “promulgate standards to govern the humane handling, care, treatment, and transportation 
of animals by dealers, research facilities, and exhibitors.” Pub.L. No. 99-198, § 1752, 99 Stat. 
1354, 1645 (1985) (codifi ed at 7 U.S.C. § 2143(a) (1994)). They further provide that such stan-
dards “shall include minimum requirements” for, inter alia, “a physical environment adequate 
to promote the psychological well-being of primates.” Id. Pursuant to this authority, the United 
States Department of Agriculture (“USDA”) issued regulations for primate dealers, exhibitors, 
and research facilities that included a small number of mandatory requirements and also re-



345
Topic 12 • Access to Courts: Standing

PART 3—ANIMALS AND FEDERAL LAW

quired the regulated parties to “develop, document, and follow an appropriate plan for environ-
ment enhancement adequate to promote the psychological well-being of nonhuman primates. 
The plan must be in accordance with the currently accepted professional standards as cited in 
appropriate professional journals or reference guides, and as directed by the attending veteri-
narian.” 9 C.F.R. § 3.81 (1997). Although these plans must be made available to the USDA, the 
regulated parties are not obligated to make them available to members of the public. See id.

The individual plaintiffs, Roseann Circelli, Mary Eagan, and Marc Jurnove, challenge these 
regulations on the ground that they violate the USDA’s statutory mandate under the AWA and 
permit dealers, exhibitors, and research facilities to keep primates under inhumane conditions. 
The individual plaintiffs allege that they suffered aesthetic injury during their regular visits to 
animal exhibitions when they observed primates living under such conditions. A divided panel 
of this court held that all of the plaintiffs lacked constitutional standing to pursue their claims. 
See Animal Legal Defense Fund, Inc. v. Glickman, 130 F.3d 464, 466 (D.C.Cir.1997). This 
court subsequently vacated that judgment and granted rehearing in banc.

We hold that Mr. Jurnove, one of the individual plaintiffs, has standing to sue. Accordingly, we 
need not pass on the standing of the other individual plaintiffs.

I. BACKGROUND
A. Marc Jurnove’s Affi davit
Mr. Jurnove’s affi davit is an uncontested statement of the injuries that he has suffered to his 
aesthetic interest in observing animals living under humane conditions. See Animal Legal De-
fense Fund, Inc. v. Glickman, 943 F.Supp. 44, 49 (D.D.C.1996) (granting summary judgment 
to plaintiffs on all legal claims except one that plaintiffs have not appealed; defendants did 
not allege any genuine disputes of material fact, but instead moved only to dismiss for lack of 
standing).

For his entire adult life, Mr. Jurnove has “been employed and/or worked as a volunteer for 
various human and animal relief and rescue organizations.” Jurnove Affi davit § 3. “By vir-
tue of [his] training in wildlife rehabilitation and [his] experience in investigating complaints 
about the treatment of wildlife, [he is] very familiar with the needs of and proper treatment of 
wildlife.” Id. § 6. “Because of [his] familiarity with and love of exotic animals, as well as for 
recreational and educational purposes and because [he] appreciate[s] these animals’ beauty, 
[he] enjoy[s] seeing them in various zoos and other parks near [his] home.” Id. § 7.

Between May 1995 and June 1996, when he fi led his affi davit, Mr. Jurnove visited the Long 
Island Game Farm Park and Zoo (“Game Farm”) at least nine times. Throughout this period, 
and since as far back as 1992, the USDA has not questioned the adequacy of this facility’s plan 
for the psychological well- being of primates.

Mr. Jurnove’s fi rst visit to the Game Farm, in May 1995, lasted approximately six hours. See id.
While there, Mr. Jurnove saw many animals living under inhumane conditions. For instance, 
the Game Farm housed one primate, a Japanese Snow Macaque, in a cage “that was a distance 
from and not in view of the other primate cages.” Id. § 14. “The only cage enrichment device 
this animal had was an unused swing.” Id. Similarly, Mr. Jurnove “saw a large male chimpan-
zee named Barney in a holding area by himself. He could not see or hear any other primate.” 
Id. § 8. Mr. Jurnove “kn[e]w that chimpanzees are very social animals and it upset [him] very 
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much to see [Barney] in isolation from other primates.” Id. The Game Farm also placed adult 
bears next to squirrel monkeys, although Jurnove saw evidence that the arrangement made the 
monkeys frightened and extremely agitated. See id. § 11.

The day after this visit, Mr. Jurnove began to contact government agencies, including the 
USDA, in order to secure help for these animals. Based on Mr. Jurnove’s complaint, the USDA 
inspected the Game Farm on May 3, 1995. According to Mr. Jurnove’s uncontested affi davit, 
however, the agency’s resulting inspection report “states that [the USDA inspectors] found the 
facility in compliance with all the standards.” Id. § 18. Mr. Jurnove returned to the Game Farm 
on eight more occasions to observe these offi cially legal conditions.

On July 17, 18, and 19, 1995, he found “virtually the same conditions” that allegedly caused 
him aesthetic injury during his fi rst visit to the Game Farm in May. Id. § 20. For instance, 
Barney, the chimpanzee, and Samantha, the Japanese Snow Macaque, were still alone in their 
cages. See id. This time, Mr. Jurnove documented these conditions with photographs and sent 
them to the USDA. See id. §§ 19-20. Nevertheless, the responding USDA inspectors found 
only a few violations at the Game Farm; they reported “nothing” about many of the conditions 
that concerned Mr. Jurnove and that he had told the agency about, such as “the fact that numer-
ous primates were being housed alone” and the lack of adequate stimulation in their cages. Id.
§ 21.

Mr. Jurnove devoted two trips in August and one in September to “videotaping the conditions 
that the inspection missed,” and on each trip he found that the inhumane conditions persisted. 
Id. §§ 22-28. At the end of September, the USDA sent three inspectors to the Game Farm in 
response to Mr. Jurnove’s continued complaints and reportage; they found violations, however, 
only with regard to the facility’s fencing. See id. § 29.

Mr. Jurnove returned to the Game Farm once more on October 1, 1995. Indeed, he only stopped 
his frequent visits when he became ill and required major surgery. See id. § 30. After his health 
returned, Mr. Jurnove visited the Game Farm in April 1996, hoping to see improvements in the 
conditions that he had repeatedly brought to the USDA’s attention. He was disappointed again; 
“the animals [were] in literally the same conditions as [he] had seen them over the summer of 
1995.” Id. § 33. Mr. Jurnove’s resulting complaints prompted the USDA to inspect the Game 
Farm in late May 1996. For the fourth time, the agency found the facility largely in compliance, 
with a few exceptions not relevant to the plaintiffs’ main challenge in this case. See id. § 42. In 
June 1996, Mr. Jurnove fi led the affi davit that is the basis of his claim here. He concluded this 
affi davit by stating his intent to “return to the Farm in the next several weeks” and to “continue 
visiting the Farm to see the animals there.” Id. § 43.

B. The Plaintiffs’ Complaint
The plaintiffs’ complaint elaborates a two-part legal theory based on the factual allegations 
in the individual plaintiffs’ affi davits. First, the plaintiffs allege that the AWA requires the 
USDA to adopt specifi c, minimum standards to protect primates’ psychological well-being, 
and the agency has failed to do so. See, e.g., First Amended Complaint § 97 (“In issuing fi nal 
Part 3 regulations, USDA violated its statutory obligation [under 7 U.S.C. § 2143(a)(2)(B)] to 
set standards ‘for a physical environment adequate to promote the psychological well-being 
of primates,’ and instead delegated this responsibility to regulated entities by requiring that 
regulated entities devise ‘plans’ for this purpose.”); id. § 106 (“Instead of issuing the standards 
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on this topic, USDA’s regulation [at 9 C.F.R. § 3.81] simply states that the ‘plans’ must be in 
accordance with currently accepted professional standards.”); id. § 107 (“By providing that 
animal exhibitors and other regulated entities shall develop their own ‘plans’ for a physical 
environment adequate to promote the psychological well-being of non-human primates, USDA 
has failed to satisfy the statutory requirement that it set the ‘minimum’ standards.”).

Second, the plaintiffs contend that the conditions that caused Mr. Jurnove aesthetic injury com-
plied with current USDA regulations, but that lawful regulations would have prohibited those 
conditions and protected Mr. Jurnove from the injuries that he describes in his affi davit. See 
id. § 53 (“Marc Jurnove has been and continues to be injured by USDA’s failure to issue and 
implement standards for a physical environment adequate to promote the psychological well-
being of primates because this harms the nonhuman primates he sees at the Long Island Game 
Farm and Zoo which in turn caused and causes him extreme aesthetic harm and emotional and 
physical distress.”); id. (“[B]ecause USDA regulations permit the nonhuman primates in zoos, 
such as the Long Island Game Farm and Zoological Park to be housed in isolation, Marc Jurn-
ove was exposed to and will be exposed in the future to behaviors exhibited by these animals 
which indicate the psychological debilitation caused by social deprivation. Observing these 
behaviors caused and will cause Marc Jurnove personal distress and aesthetic and emotional 
injury.”); id. § 58 (“Marc Jurnove experienced and continues to experience physical and men-
tal distress when he realizes that he, by himself, is powerless to help the animals he witnesses 
suffering when such suffering derives from or is traceable to the improper implementation and 
enforcement of the Animal Welfare Act by USDA.”).

II. ANALYSIS

“The question of standing involves both constitutional limitations on federal-court jurisdiction 
and prudential limitations on its exercise.” Bennett v. Spear, 520 U.S. 154, 117 S.Ct. 1154, 
1161, 137 L.Ed.2d 281 (1997) (citation and quotation marks omitted). To meet the “case or 
controversy” requirement of Article III, a plaintiff must demonstrate: (1) that she has suffered 
“injury in fact;” (2) that the injury is “fairly traceable” to the defendant’s actions; and (3) that 
a favorable judicial ruling will “likely” redress the plaintiff’s injury. Id.; see also Lujan v. 
Defenders of Wildlife, 504 U.S. 555, 560-61, 112 S.Ct. 2130, 119 L.Ed.2d 351 (1992). In ad-
dition, the Supreme Court has recognized prudential requirements for standing, including “that 
a plaintiff’s grievance must arguably fall within the zone of interests protected or regulated by 
the statutory provision or constitutional guarantee invoked in the suit.” Bennett, 117 S.Ct. at 
1161.

We fi nd that Mr. Jurnove’s allegations fall well within these requirements.

A. Injury in Fact
Mr. Jurnove’s allegations solidly establish injury in fact. As his affi davit indicates, Mr. Jurnove 
“enjoy[s] seeing [animals] in various zoos and other parks near [his] home” “[b]ecause of [his] 
familiarity with and love of exotic animals, as well as for recreational and educational purposes 
and because [he] appreciate[s] these animals’ beauty.” Jurnove Affi davit § 7. He decided to tour 
the primate cages at the Game Farm “in furtherance of [his] appreciation for exotic animals 
and [his] desire to observe and enjoy them.” Id. During this tour and the ones that followed, 
Mr. Jurnove suffered direct, concrete, and particularized injury to this aesthetic interest in ob-
serving animals living under humane conditions. At this particular zoo, which he has regularly 



Animals: Welfare, Interests, and Rights
348

visited and plans to keep visiting, he saw particular animals enduring inhumane treatment. He 
developed an interest, moreover, in seeing these particular animals living under humane treat-
ment. As he explained, “[w]hat I observed [at the Game Farm] was an assault on my senses and 
greatly impaired my ability to observe and enjoy these captive animals.” Id. § 17 (emphasis 
added). “I want to observe, study, and enjoy these animals in humane conditions.” Id. § 43.

Simply put, Mr. Jurnove has alleged far more than an abstract, and uncognizable, interest in 
seeing the law enforced. To the contrary, Mr. Jurnove has made clear that he has an aesthetic 
interest in seeing exotic animals living in a nurturing habitat, and that he has attempted to ex-
ercise this interest by repeatedly visiting a particular animal exhibition to observe particular 
animals there. This interest was allegedly injured, however, when Mr. Jurnove witnessed the 
actual living conditions of the primates described and named in his affi davit. It is, of course, 
quite possible that many other people might visit the same zoo, observe the same animals there, 
and suffer similar injuries upon seeing these animals living under inhumane conditions. But the 
fact that many may share an aesthetic interest does not make it less cognizable, less “distinct 
and palpable.”

The Supreme Court has repeatedly made clear that injury to an aesthetic interest in the observa-
tion of animals is suffi cient to satisfy the demands of Article III standing. Defenders of Wildlife 
states explicitly that “the desire to use or observe an animal species, even for purely esthetic 
purposes, is undeniably a cognizable interest for purpose of standing.” 504 U.S. at 562-63, 112 
S.Ct. 2130 (emphasis added). 

[T]he Animal Welfare Act, with which we deal here, is explicitly concerned with the quality of 
animal life, rather than the number of animals in existence. It seeks “to promote the psychologi-
cal well-being of primates.” Pub.L. No. 99-198, § 1752, 99 Stat. 1354, 1645 (1985) (codifi ed at well-being of primates.” Pub.L. No. 99-198, § 1752, 99 Stat. 1354, 1645 (1985) (codifi ed at well-being
7 U.S.C. § 2143(a) (1994)) (emphasis added). Quite naturally, suits alleging violations of this 
statute will focus on the conditions under which animals live. Along these lines, this court has 
already noted in Animal Welfare Institute, which recognized injury in fact based on an aesthetic 
interest in seeing animals living under humane conditions, that “[w]here an act is expressly 
motivated by considerations of humaneness toward animals, who are uniquely incapable of 
defending their own interests in court, it strikes us as eminently logical to allow groups specifi -
cally concerned with animal welfare to invoke the aid of the courts in enforcing the statute.” 
561 F.2d at 1007. Moreover, and perhaps more importantly, it does not make sense, as a matter 
of logic, to suppose that people suffer aesthetic injury from government action that threatens to 
wipe out an animal species altogether, and not from government action that leaves some ani-
mals in a persistent state of suffering. To the contrary, the latter seems capable of causing more 
serious aesthetic injury than the former.

B. Causation
Plaintiffs allege that the AWA, 7 U.S.C. § 2143, requires the USDA to adopt explicit minimum 
standards to govern the humane treatment of primates, and that the agency did not do so. See
First Amended Complaint §§ 97, 106, 107. They further contend that the conditions that caused 
Mr. Jurnove injury complied with current USDA regulations, but that lawful regulations would 
have prohibited those conditions and protected Mr. Jurnove from the injuries that his affi davit 
describes. See id. §§ 53, 58. We fi nd that these allegations satisfy the causation prong of Article 
III standing.
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As Mr. Jurnove’s affi davit elaborates, he allegedly suffered aesthetic injury upon observing 
conditions that the present USDA regulations permit. Mr. Jurnove, for instance, “saw a large 
male chimpanzee named Barney in a holding area by himself. He could not see or hear any 
other primate.” Jurnove Affi davit § 8. Mr. Jurnove also “viewed a monkey cage [containing 
one Japanese Snow Macaque] that was a distance from and not in view of the other primate 
cages.” Id. § 14. As the plaintiffs observe, see First Amended Complaint §§ 84, 95, 114-17, the 
housing of these two primates appears to be compatible with current regulations, which state 
only that “[t]he environment enhancement plan must include specifi c provisions to address the 
social needs of nonhuman primates of species known to exist in social groups in nature. Such 
specifi c provisions must be in accordance with currently accepted professional standards, as 
cited in appropriate professional journals or reference guides, and as directed by the attend-
ing veterinarian.” 9 C.F.R. § 3.81(a) (emphasis added). Thus, an exhibition may apparently 
comply with the procedural requirement that this standard creates—by establishing a plan that 
“address[es]” the social needs of primates—and  still leave a primate caged singly. Similarly, 
9 C.F.R. § 3.81(a)(3) provides that “[i]ndividually housed nonhuman primates must be able to 
see and hear nonhuman primates of their own or compatible species unless the attending vet-
erinarian determines that it would endanger their health, safety, or well-being.” Here again, the 
regulation is structured so that an exhibitor that secured the approval of the veterinarian in its 
employ could comply with the regulation without actually housing nonhuman primates within 
the sight or sound of other primates. Contrary to the dissent, see Dissent at 451-52, plaintiffs do 
not suggest that the regulation is fl awed simply because it leaves room for bribery in securing a 
veterinarian’s consent to an exception; rather, they contend that the regulation gives exhibitors 
too much leeway to shop around for a compliant veterinarian and that placing such broad and 
unguarded discretion in the hands of the veterinarian in an exhibitor’s own employ is an insuf-
fi cient safeguard to protect primate well-being. Whatever the ultimate merits of the plaintiffs’ 
case, they most defi nitely assert that the AWA requires minimum standards to prohibit or more 
rigidly restrict the occasions on which such allegedly inhumane treatment can occur.

The USDA’s own actions in this case further support the plaintiffs’ allegation that the agency’s 
current regulations allow the conditions that allegedly caused Mr. Jurnove injury. As Mr. 
Jurnove’s affi davit makes clear, the Game Farm has repeatedly submitted to inspection by the 
USDA. The allegedly inhumane conditions at the Game Farm have persisted precisely because 
the USDA inspectors have concluded on the basis of these visits that in every important aspect 
the conditions at the Game Farm comply with the USDA regulations. If the USDA had found 
the Game Farm out of compliance with current regulations, or if the governing regulations 
had themselves been more stringent, the Game Farm’s owners would have been forced (in 
order to remain in accord with the law) to either alter their practices or go out of business and 
transfer their animals to exhibitors willing to operate legally; either scenario would protect 
Mr. Jurnove’s aesthetic interest in observing animals living under humane conditions. Instead, 
however, the USDA has not questioned the legality of the Game Farm’s plan since 1992. Since 
May 1995, when Mr. Jurnove began visiting the Game Farm and complaining to the agency, 
the USDA inspectors have examined, and largely approved, the actual conditions at the facility 
at least four times. The USDA’s fi rst inspection report “states that [the USDA inspectors] found 
the facility in compliance with all the standards.” Jurnove Affi davit § 18. Although subsequent 
inspection reports identify a few conditions that Mr. Jurnove agrees violate the USDA regula-
tions, the USDA continued—in at least three more inspection reports—to conclude that the 
Game Farm was in compliance with existing USDA regulations in all other respects, including 
presumably the existence of a plan that met the regulations’ standards.
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C. Redressibility
We also fi nd that Mr. Jurnove has satisfi ed the redressibility element of constitutional stand-
ing. Mr. Jurnove’s affi davit alleges that he has a current routine of regularly visiting the Game 
Farm and provides a fi nite time period within which he will make his next visit, stating that he 
plans to “return to the Farm in the next several weeks” and to “continue visiting the Farm to see 
the animals there.” Jurnove Affi davit § 43. As the plaintiffs’ complaint argues, more stringent 
regulations, which prohibit the inhumane conditions that have consistently caused Mr. Jurnove 
aesthetic injury in the past, would necessarily alleviate Mr. Jurnove’s aesthetic injury during 
his planned, future trips to the Game Farm. See First Amended Complaint §§ 53, 58. Tougher 
regulations would either allow Mr. Jurnove to visit a more humane Game Farm or, if the Game 
Farm’s owners decide to close rather than comply with higher legal standards, to possibly visit 
the animals he has come to know in their new homes within exhibitions that comply with the 
more exacting regulations.

D. Prudential Standing/Zone of Interests
Mr. Jurnove also falls within the zone of interests protected under the AWA’s provisions on 
animal exhibitions. As the Supreme Court has recently reaffi rmed, the zone of interests test is 
generous and relatively undemanding. “[T]here need be no indication of congressional purpose 
to benefi t the would-be plaintiff.” National Credit Union Admin. v. First National Bank & Trust 
Co., 522 U.S. 479, ----, 118 S.Ct. 927, 934, 140 L.Ed.2d 1 (1998) (citation and quotation marks 
omitted). Instead, the test, a gloss on APA § 10(a), 5 U.S.C. § 702 (1994), asks only “whether 
the interest sought to be protected by the complainant is arguably within the zone of interests 
to be protected by the statute,” National Credit Union Admin., 118 S.Ct. at 935 (citation, inter-
nal quotation marks, and alteration omitted); see also Akins, 118 S.Ct. at 1783 (“[P]rudential 
standing is satisfi ed when the injury asserted by a plaintiff arguably falls within the zone of 
interests to be protected or regulated by the statute in question.”) (citation, internal quotation 
marks, and alterations omitted). Our circuit has further explained that “[t]his analysis focuses, 
not on those who Congress intended to benefi t, but on those who in practice can be expected to 
police the interests that the statute protects.” Mova Pharmaceutical Corp. v. Shalala, 140 F.3d 
1060, 1075 (D.C.Cir.1998); see also ALDF I, 23 F.3d at 502 (“The [zone of interests] test pre-
cludes review of administrative action if the particular interest asserted is ‘so marginally related 
to or inconsistent with the purposes implicit in the statute that it cannot reasonably be assumed 
that Congress intended to permit the suit.’”) (quoting Clarke v. Securities Indus. Ass’n, 479 
U.S. 388, 399, 107 S.Ct. 750, 93 L.Ed.2d 757 (1987));Autolog Corp. v. Regan, 731 F.2d 25, 
29-30 (D.C.Cir.1984) (“[T]he zone of interests test requires some indicia--however slight--that 
the litigant before the court was intended to be protected, benefi tted or regulated by the statute 
under which suit is brought. Courts should give broad compass to a statute’s zone of interests in 
recognition that this test was originally intended to expand the number of litigants able to assert expand the number of litigants able to assert expand
their rights in court.”) (citations and internal quotation marks omitted).

In this case, logic, legislative history, and the structure of the AWA, all indicate that Mr. Jurn-
ove’s injury satisfi es the zone of interests test. The very purpose of animal exhibitions is, neces-
sarily, to entertain and educate people; exhibitions make no sense unless one takes the interests 
of their human visitors into account. The legislative history of both the 1985 amendments to 
the Animal Welfare Act and the 1970 act that fi rst included animal exhibitions within the AWA 
confi rms that Congress acted with the public’s interests in mind.
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In introducing the 1985 amendments, Senator Robert Dole explained “that we need to ensure 
the public that adequate safeguards are in place to prevent unnecessary abuses to animals, and 
that everything possible is being done to decrease the pain of animals during experimentation 
and testing.” 131 Cong. Rec. 29,155 (1985) (statement of Sen. Dole) (emphasis added). The 
Congressmen who went on the House fl oor to introduce the act that fi rst extended the AWA to 
cover animal exhibitions recognized that their bill “ha[d] been a focal point of concern among 
animal lovers throughout the Nation for some time” and spoke of the “great pleasure” that 
animals bring to the people who see them. 116 Cong. Rec. 40,159 (1970) (statement of Rep. 
Mizell); see also H.R. Rep. No. 91-1651, at 1 (1970) (“Beginning with the legislation passed 
in 1966 (Public Law 89-544), the United States Government has implemented a statutory man-
date that small helpless creatures deserve the care and protection of a strong and enlightened 
public.”) (emphasis added). Indeed, Congress had placed animal exhibitions within the scope 
of the AWA after hearings documenting how inhumane conditions at these exhibitions affected 
the people who came and watched the animals there.

III. CONCLUSION

Mr. Jurnove has standing to sue. He satisfi es the injury, causation, and redressibility elements 
of constitutional standing, and also falls within the zone of interests for the Animal Welfare 
Act. We accordingly have no need to consider the standing of the other individual plaintiffs. We 
leave a determination of the merits of the plaintiffs’ claim to a future panel of this court.

So ordered.

[There is a strong dissent by four judges who fi nd no standing. Granted, “the desire to use 
or observe an animal species, even for purely esthetic purposes, is undeniably a cognizable 
interest for purpose of standing.” Defenders of Wildlife, 504 U.S. at 562-63, 112 S.Ct. 2130. 
However, as we have observed before, the Supreme Court cases addressing aesthetic injury 
resulting from the observation of animals are limited to cases in which governmental action 
threatened to reduce the number of animals available for observation and study.”]

1. For the decision on the merits once ALDF got past the barrier of standing, see 
Topic 14 and Animal Legal Defense Fund, Inc. v. Glickman, 204 F.3d 229, 340 
U.S.App.D.C. 191 (D.C.Cir. Feb 01, 2000).
2. Again, what was the injury-in-fact in this case? How is the test as formulated for 
this case alike or different from the test set out in Sierra Club v. Morton? While 
the standing allowed in this case opens a crack in the courtroom door for issues 
under the AWA, it is not yet clear what advantage will be made of this opportunity. 
Based on this opinion another set of plaintiffs were allowed standing in 
Alternatives Research & Development Foundation v. Glickman, 101 F.Supp. 
2d 7 (DC DC 2000), where the plaintiffs challenged the limited defi nition of animal 
in the federal regulations. 

Questions & Notes
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Refl ect on this case that was considered by the D.C. Court of Appeals in 2003:

The relevant allegations in the complaint relating to Mr. Rider are as follows. Ringling Bros. holds cir-
cus performances in the United States and other countries. It sometimes stages events in which its 
Asian elephants parade along public streets. Rider worked for Ringling Bros. from June 1997 to No-
vember 1999, tending the elephant barns and working as a “handler.” As a result of his work with the 
elephants he formed a “strong, personal attachment to these animals.” Employees of Ringling Bros. 
beat the elephants with sharp bull hooks, kept the elephants in chains for long periods of time, and 
forcibly removed baby elephants from their mothers at an earlier age than they could normally be 
weaned in the wild. These actions have negative impacts on the elephants’ behavior “wherever they 
perform or are exhibited.” Rider has seen the elephants show stressful “stereotypic” behavior as a 
result. Department of Agriculture inspectors saw lesions and rope burns on the elephants. Rider left 
his job at Ringling Bros. because of the mistreatment of the elephants. He would like to work with the 
elephants again and would attempt to do so if the elephants were relocated. Rider would also like to 
visit the elephants, but is unwilling to do so because he would suffer “aesthetic and emotional injury” 
from seeing the animals unless they are placed in a different setting or are no longer mistreated.

The complaint was brought under the citizen-suit provision of the Endangered Species Act, 16 
U.S.C. § 1540(g), which allows any person to commence a civil suit to enjoin violations of the Act or 
its regulations. Id. § 1540(g)(1)(A).

At the district court level the case was dismissed for lack of standing. Rider failed to make such a 
showing, the district court ruled, because his exposure to the mistreatment of the elephants in the 
past did not cause him any present injury or threaten to cause any injury in the near future. Rider 
claimed that he wanted to work with the elephants again. But whether he could fi nd such employ-
ment if Ringling Bros. were ordered to forfeit the elephants was, in the court’s view, speculative. 

Rider’s remaining arguments for standing—his general emotional upset, and his “continuing injury” 
from having quit his job—were insuffi cient for reasons unnecessary to recount. 

Questions: How should the appeals court rule? What is his injury-in-fact? As a matter of social and 
legal policy should this type of law suit be encouraged with a liberal interpretation of the rules of 
standing?

See, American Society For Prevention of Cruelty to Animals v. Ringling Bros. and Barnum & 
Bailey Circus, 317 F.3d 334 (C.A.D.C., 2003).

CASE STUDY 12A
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Appendix A: Portions of the Endangered Species Act
16 USC 1540(g) Citizen suits.

(1) Except as provided in paragraph (2) of this subsection any person may commence a civil 
suit on his own behalf— 

(A) to enjoin any person, including the United States and any other governmental 
instrumentality or agency (to the extent permitted by the eleventh amendment to the 
Constitution), who is alleged to be in violation of any provision of this Act or regula-
tion issued under the authority thereof; or 

(B) to compel the Secretary to apply, pursuant to section 6(g)(2)(B)(ii)of this Act [16 
USCS § 1535(g)(2)(B)(ii)], the prohibitions set forth in or authorized pursuant to sec-
tion 4(d) or section 9(a)(1)(B) of this Act [16 USCS §§ 1533(d), 1538(a)(1)(B)] with 
respect to the taking of any resident endangered species or threatened species within 
any State; or 

(C) against the Secretary where there is alleged a failure of the Secretary to perform 
any act or duty under section 4 [16 USCS § 1533] which is not discretionary with the 
Secretary. 

The district courts shall have jurisdiction, without regard to the amount in controversy or the 
citizenship of the parties, to enforce any such provision or regulation, or to order the Secretary 
to perform such act or duty, as the case may be. In any civil suit commenced under subpara-
graph (B) the district court shall compel the Secretary to apply the prohibition sought if the 
court fi nds that the allegation that an emergency exists is supported by substantial evidence. 

(2) (A) No action may be commenced under subparagraph (1)(A) of this section— 

(i) prior to sixty days after written notice of the violation has been given to the Secre-
tary, and to any alleged violator of any such provision or regulation; 

(ii) if the Secretary has commenced action to impose a penalty pursuant to subsection 
(a) of this section; or 

(iii) if the United States has commenced and is diligently prosecuting a criminal action 
in a court of the United States or a State to redress a violation of any such provision or 
regulation. 

(B) No action may be commenced under subparagraph (1)(B) of this section— 

(i) prior to sixty days after written notice has been given to the Secretary setting forth 
the reasons why an emergency is thought to exist with respect to an endangered species 
or a threatened species in the State concerned; or

(ii) if the Secretary has commenced and is diligently prosecuting action under section 
6(g)(2)(B)(ii) of this Act [16 USCS § 1535(g)(2)(B)(ii)] to determine whether any such 
emergency exists. 
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(C) No action may be commenced under subparagraph (1)(C) of this section prior to sixty days 
after written notice has been given to the Secretary; except that such action may be brought im-
mediately after such notifi cation in the case of an action under this section respecting an emer-
gency posing a signifi cant risk to the well-being of any species of fi sh or wildlife or plants. 

(3) (A) Any suit under this subsection may be brought in the judicial district in which the viola-
tion occurs. 

(B) In any such suit under this subsection in which the United States is not a party, the Attorney 
General, at the request of the Secretary, may intervene on behalf of the United States as a mat-
ter of right. 

(4) The court, in issuing any fi nal order in any suit brought pursuant to paragraph (1) of this 
subsection, may award costs of litigation (including reasonable attorney and expert witness 
fees) to any party, whenever the court determines such award is appropriate. 

(5) The injunctive relief provided by this subsection shall not restrict any right which any per-
son (or class of persons) may have under any statute or common law to seek enforcement of 
any standard or limitation or to seek any other relief (including relief against the Secretary or 
a State agency). 
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